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No. 10.—Grorce W. Cook, plaintiff in error, vs. THe Stare 
oF Groreta, defendant. 


[1.] If the indictment sets out the offence, in the language of the Penal 
Code creating it, or so plainly and distinctly that the Jury can clearly un- 
derstand the nature of the offence, it is sufficient. 

[2.] If a married man have criminal intercourse with his own daughter, she 
being a single woman, he is guilty of incestuous adultery, and she of in. 
cestuous fornication. 

[3.] An indictment charges the offence to have been committed on a day 
certain, and on divers days, before and after that time: Held, that the 
words, on divers days, dc. may be rejected as surplusage. 

[4.] The offence may be charged tohave been committed on any day pre- 
vious to the finding of the bill, and may be proven at any time, within the 
term of limitation. 


[5.] The presiding Judge, upon determining certain motions to quash an 
indictment, said, that he had doubts about the law, and having such doubts, 
he would give the State the benefit ofthem; because the State was not 
allowed to carry the case tothe Supreme Court: Held, that this remark 

was neither an error nor an irregularity. 
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[6.] In prosecutions for bigamy, adultery or incestuous adultery : Held, that 
the admissions of the defendant, as to the faot of his marriage, are admissi~ 
ble in evidence, and that it is not necessary to prove a marriage in fact. 


Indictment for incestuous adultery, in Marion Superior Court. 
Tried before Judge Iverson, September Term, 1851. 


The indictment in this case alleged, that “ George W. Cook, 
being a married man, in the County and State aforesaid, on the 
first day of May, in the year 1851, and on divers other days and 
times, before and after that day, did, then and there (and on said 
other days and times) commit divers acts of incestuous adultery, 
by cohabiting and having sexual intercourse with one Lucinda 
Cook, an unmarried woman; she the said Lucinda Cook, being 

_then and there, the daughter of him, the said George W. Cook, 
contrary to the laws,” &c. 

On the trial, defendant’s counsel moved to quash the indict- 
ment. Ist. Because it did not aver that Lucinda Cook was the 
legitimate daughter, of the whole blood, of the defendant, by her 
mother, to whom he was legally married. 

2d. Because it alleges, “‘ divers othertimes, before, &c.” when 
it should aver and be confined to a particular date. 

The Court overruled the motion, saying that he had doubts 
upon the question, and having such doubts, he would give the 
State the benefit of them; because the State was not allowed to 
carry the case to the Supreme Court. To this decision defend- 
ant excepted. 

The State proposed to prove by defendant’s admissions, that 
Lucinda Cook was his daughter, and that her mother was his 
lawful wife, to whom he had been legally married. Defend- 
ant’s counsel objected, and insisted that the marriage should be 

proved by the record of the license and return thereon; and 
the mother identified by witnesses who were present at the 
marriage ; and that neither proof of cohabitation, reputation or 
confessions, nor all combined, are admissible, without proof of 
the marriage in fact; and that the alleged daughter is the le- 
gitimate offspring of such marriage. 
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The Court overruled the objection and admitted the evidence, 
and defendant’s counsel excepted. 

Counsel for defendant requested the Court to charge the Jury, 
that the law was as insisted on by counsel, as to the proof of mar- 
riage, &c. The Court refused so to charge, and defendant excepted. 

On these exceptions error is assigned. 


A. Morton, for plaintiff in error. 
Sol. Gen. Witt1iams, for defendant. 
By the Court.—Nispet, J. delivering the opinion. 


[1.] The indictment in this case was sought to be quashed, 
upon the ground “that it does not aver that Lucinda Cook was 
the legitimate daughter, ofthe whole blood, of the defendant, by 
her mother, to whom he was legally married.” The motion to 
quash, was, as we believe, properly overruled by the presiding 
Judge. ‘The rule of this Court, as to setting out the offence, is 
well settled: it is the rule which the Legislature has prescribed. 
If the indictment charges the offence in the language of the 
Code creating it, or so plainly and distinctly, that the Jury can 
clearly understand its nature, we hold it sufficient. The of- 
fence charged in this indictment is incestuous adultery. The 
Penal Code simply declares, that if any person shall commit 
incestuous fornication or adultery, such person so offending, 
shall, on conviction, be punished by imprisonment and _ labor, 
&c. ‘The indictment ayers that the defendant, being a married 
man, did, on the first day of May, 1851, and on divers other 
days, before and after that day, commit divers acts of incestuous 
adultery, by cohabiting and having sexual intercourse with one 
Lucinda Cook, an unmarried woman—she, the said Lucinda 
Cook, being then and. there, the daughter of him, the said 
George W. Cook—contrary to the laws, &c. Ido not see but 
that this description of the offence is quite sufficient to enable 
the Jury to understand the nature of it. They, as sensible, al- 
though unprofessional men, could not fail to see that they were 
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impanneled to try George W. Cook for the offence of incestuous 
adultery. ‘They could not mistake it for any otheroffence. The 
charges are that he was, on a day named, guility, not of adul- 
tery, but incestuous adultery, by having sexual intercourse with Lu- 
cinda Cook, being then and there, his own daughter; and that 
he was a married man. 

(What constitutes the crime of incestuous adultery? What 
are its elements? Marriage of the defendant, the fact of sexual 
intercourse, and the relation of the parties within the Levitical de- 
grees all of which are averred, and so plainly as to be issuable— 
so plainly, that the Jury are obliged to understand, that they 
are to find all the issues against the defendant, before they can 
find him guilty. 

[2.] Another exception to the indictment was, that the facts 
charged make a case of incestuous fornication, and no convic- 
tion, therefore, could be had on it for incestuous adultery. 
Here the defendant is charged to be a married man, and the 
woman an unmarried female. The exception goes upon the 
idea that the crime of adultery is not complete, unless both par- 
ties are married. Such is not the law. If both are married, 
the connection would be adulterous as to both. Since one is 
married in this case, to wit, the defendant, his crime is incestu-’ 
ous adultery. ‘The woman being unmarried, her crime is in- 
cestuous fornication. 1 Yeales,6. 2 Dall. 124. 

[3.] Again, the indictment was sought to be quashed, on the 
ground that it does not charge the offence to have been com- 
mitted on a particular day. It is, no doubt, claimed to be un- 
certain, because, after charging the offence to have been com- 
mitted, on a day certain, to wit, the Ist day of May, 1851, it 
proceeds to say, and on divers other days and times, before and 
after that day. These words may be rejected as surplusage, a day 
certain having been charged. See 2.Mason’s R. 140. 1 Starkie’s 
Crim. Ple. 235. Rose vs. Redman, 2 Leach C. C. 536. 1 Ibid, 
127. Rejecting them, time is averred with sufficient certainty. 

[4.] Any day previous to the finding of the indictment will 
do, except when time enters into the nature of the offence ?. 
and the offence may be proven on any day, within the period of 
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Limitations, dating back from the finding of the bill. 4 Geo. 
R. 341. 1 Chitty’s C. L. side page, 224, 5. 1 Stewart & Por- 
ter, 208. 1 Tyler, 295. 

[5.] When the presiding Judge determined upon these motions 
to quash the indictment, he remarked that he had doubts about 
the law, and having such doubts, he would give the State the 
benefit of them ; because the State was not allowed to carry 
the case to the Supreme Court. Counsel for the defendant be- 
low have brought this remark here as error. This remarkis no 
ruling; it is the expression of a reason for ruling as he did 
against the plaintiffin error. We are not disposed to treat it 
as an irregularity to be censured, much less as an error to be 
corrected. It is to be feared, in these days of reform, that the 
Judges will be so strictly laced, as to lose all power of vigorous 
and healthful action. I have but little fear of judicial power in 
Georgia so aggrandizing itself, as to endanger any of the powers 
of other departments of the government ; orto endanger the life 
and liberty of the citizen; or to deprive the Jury of their appro- 
priate functions. The dangerrather to be dreaded is making 
the Judges men of straw, and thus stripping the Courts of pop- 
ular reverence, and annihilating the popular estimate of the 
power and sanctity of the law. Iam not, therefore, disposed 
to watch with great vigilance every act, phrase or sentiment, that 
may fall from the Court, with the hope of detecting an indis- 
cretion, or fabricating an error. Surely some discretion ought 
to be allowed to able, pains-taking, conscientious men, as to 
the mere etiquette of judicial procedure. We are not inclined to 
regard this as an indiscretion, even, of which the plaintiff in error has 
any right to complain ; because, instead of prejudicing his rights 
before the Jury, it would seem rather to be calculated to incline 
them towards acquittal’; that is to say, if sucharemark, made in the 
hearing of the Jury, could have any effect at all, upon the mind 
of a conscientious Juror, which I seriously question, it would 
incline him, if he was not fully satisfied of his guilt, to acquit 
one, against whom the law had been ruled thus doubtingly. 
But what principle is violated in the remark? The reason given, 
voL x1 8 
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for affording to the State the benefit of the Judge’s doubts, is a 
true one. The State, in criminal cases, cannot take the cause up ; 
the defendant can. It was szid in the argument, that the great 
and humane principle of the Common Law, that if there is rea- 
sonable doubt as to guilt, the prisoner shall be acquitted, was 
violated. We recognize this just and benevolent rule of con- 
duct, as applicable to Jurors, when called upon to pronounce up- 
on guilt or innocence. Nay, more; we hold that no just 
Judge-will, or ought to be permitted, to rule a principle of law 
against any man, either in criminal or civil causes, against his 
paramount convictions. A Judge who would do this, is worthy 
of impeachment. Buta Judge may doubt, whilst he gives 
judgment, with a preponderance of intellectual evidence in fa- 
vor of his decision. Perfect assurance that he is right, cannot 
always be had. Decide the law he must—he has no volition in 
the matter. With doubt, or without doubt, it is his duty to de- 
cide every question of law which properly arises in a cause; and 
if he decides honestly, with the best energy of his intellect— 
with the best industry of his circumstances—and the best lights 
ot his conscience—he is amenable to no tribunal, human or 
divine, for the error of hisjudgment. Is it expected that Judges 
are always to decide without doubt? If it is,itisa vain ex- 
pectation. ‘There are times when the ablest doubt, and good 
men and able Judges doubt oftener than the weak and uncon- 
scientious. ‘Fools rush in where Angels fear to tread!” 
One of the ablest, most conscientious, and most renowned of 
English Chancellors, Lord Eldon, was called the doubting Judge ; 
yet, a great living Jurist has said of him, that his mind was nev- 
er perplexed, but by the fear of doing injustice. And is it to be 
conceded that in criminal cases, a Judge must decide in favor 
of the prisoner, in all cases where he has doubts? I know of 
no such rule of judicial conduct. He ought not to decide in 
any case, but according to his convictions. If he has no doubts, 
very well. If he has doubts, but his convictions, notwith- 
standing, are against the prisoner, ,let him decide according to 
his convictions. Such, we consider to have been the position 
of Judge Iverson, in this case. We have no right to conclude 
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that the weight of his convictions was in favor of the prisoner, 
and that, notwithstanding this, he decided against him, because 
he could take the case up, and the Stale could not. We 
dare not presume such official depravity. The record warrants 





no such presumption; nor does any thing in the personal or 
official character of the man warrant it. The record and all 
other things, warrant this, to wit, that his convictions as to the 
law, were against the prisoner, but that he was not so clear, as 
to be without doubt ; and in such a state of the matter, he would 
give to the State the benefit of his doubt. And in all this we 
find nothing wrong. 9 Martin’s R. 355. Ayliffe’s Pand. 6 2 t. 
17. Coke Lit. 294. 2 Inst.422. 2 Dall. R.160. 1 Yeaies’ R. 
443. Nott & McCord, 168. 5 Johns. R. 296, top page. 

[6.] The Court admitted the admissions of the defendant, 
that the girl with whom he had the incestuous connection, was 
his daughter, and. that her mother was his lawful wife. The ad- 
mission of this evidence is excepted to. ‘his question is not 
without difficulty. {It may be considered doubtful, both upon prin- 
ciple and authority. Acknowledgments, co-habitation and repute, 
&c. in ordinary civil cases, prove marriage; but, it is said, in 
criminal cases—as in prosecutions for bigamy and adultery—a 
marriage in fact must be proved. Upon like principles, it is 
insisted that in this case—a prosecution for incestuous adultery— 
a marriage in fact must be proven; and that the admissions of 
the defendant are not competent. Asa general rule, the con- 
fessions of a party, freely and solemnly made, are the highest 
evidence. So reasonable and well settled is this rule, that ex- 
ceptions to it, to be sustained, ought to rest upon the most un- 
assailable grounds. It is argued that a man ought not to be 
convicted upon confessions of a fact, which he may have 
been induced to make contrary to the truth, with the view of 
protecting himself from a criminal prosecution. That is, in this 
case, the admissions of the defendant, that he was married, may 
have been made with a view to prevent a prosecution for living 
in a state of adultery with his alleged wife, and therefore ought 
not to be admitted. Ifthe admissions of this defendant were 
made after his connection with his daughter, he must be pre- 
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sumed to have made them with a knowledge of the fact that 
he was liable to prosecution for incestuous adultery, and also 
with a knowledge, that upon the trial of such a prosecution, 
it would be necessary to prove his marriage. In that event, his 
admissions are to be takentobe true, because made against 
his mterest. If made before such connection, it can only be 
presumed that he made them contrary to the truth, in order to 
shield himself from a prosecution for adultery, upon the assump- 
tion that he was, in fact, living in a state of adultery. Such as- 
sumption, a Court has no right to make. He is, I think, rather 
to be presumed to have spoken truly; and upon his trial, if he 
spoke under a misapprehension, and was not lawfully married, 
he might defend, by showing that fact. Upon principle, we see 
no reason why this evidence should not go to the Jury, to be 
weighed by them, and respected in their verdict, for what it is 
worth, under all the circumstances of the case. 

But one case was read directly applicable to the facts of this case. 
No more could be found; because, crimes of such revolting 
atrocity as incestuous adultery, to the credit of humanity, are ex- 
ceedingly rare. ‘The principle upon which the admissions are 
claimed to be excluded, is drawn mainly: from the analagous 
cases of bigamy, adultery and crim. con. The first and the 
main English authority which seems to sustain the plaintiff in 
error, is Morris vs. Miller, Burrow, 2057. This wasa case of 
crim. con. and the evidence relied upon to show the marriage of 
the plaintiff, was articles entered into after marriage, to settle 
the wife’s estate, co-habitation, bearing the name of the plaintiff, 
and reception of the woman by every body, as the wife of the 
plaintiff. Lord Mansfield held it insufficient, saying, “ we are 
all clearly of opinion that in this kind of action—an action for 
criminal conversation with the plaintifi’s wife—there must be 
evidence of marriage in fact; acknowledgement, co-habitation 
and reputation are not sufficient to maintain this action.” He 
put his ruling upon two grounds: “ 1st. because crim. con. is a 
“ sort of criminal action ;” and 2d. because “it could not de- 
pend upon the mere reputation of marriage, which arises from 
the conduct or declarations of the plaintiff himself.” It is true, 
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that his Lordship also said, that in prosecutions for bigamy, 
a marriage, in fact, must be proved. Now itis clear, that the 
rule laid down as applicable to actions of crim. con. is right. 
The plaintiff shall not be permitted to make evidence for himself. 
Lord Mansfield would not permit him to do this, in Morris vs. 
Miller, and that is the extent to which the judgment goes, in that 
case. The other case relied upon in England, is Birt vs. Bar- 
tow, Douglass, 170, which was also a case of crim. con. and ruled 
by Lord Mansfield, in the same way and for the same reasons. 
Now, do not these cases stand upon different principles from the 
case at this bar? There the plaintiff’s acts and admissions in 
his own favor, to make out his own case, were excluded; but 
here, it is the admissions of the defendant, made against his inter- 
est, and sought to be used by his adversary, the State, that we 
are asked to reject. They certainly do. The American cases 
are sustained upon the authority of these two English cases, 
and I believe none other from that quarter. At the same time, 
I concede, that according to the obiter of Lord Mansfield, in crim- 
inal prosecutions, a marriage in fact must be proven. In re- 
lation to the case of Morris vs. Miller, it is farther to be remark- 
ed, that the admissions of the defendant as to the fact of the 
plaintiff’s marriage, were not ruled out. There wasin that case 
some admissions by the defendant. He being surprised at a 
lodging with the plaintiff’s wife, and asked where Major Morris’ 
wife was, replied, “in the next room.” ‘This was holden in- 
sufficient, because it was only a confession of the reputation of 
the marriage. See Buller’s Ni. Si. Prius, 28. Inthe case of 
Rigs vs. Curgenven, 3 Wils. R. 399, where the case of Morris 
vs. Miller was cited and considered, the Court say, “ to be sure, 
the defendant saying in jest, or in loose rambling talk, that he 
had laid with the plaintiff’s wife, would not be sufficient alone to 
convict him in that action (crim. con.); but if it were proved that 
the defendant had seriously or solemnly recognized that he 
knew the woman he had laid with was the plaintiffs wife, we 
think it would be evidence proper to be left to the Jury, with- 
out proving the marriage.” So, an admission on the record, 
in a previous judicial proceeding, of the validity of a first mai- 
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riage, was admitted against the defendant, in a prosecution for 
bigamy. 1 East. P. C. 470, 471,72. 2 Chitty’s Crim. Law, 
472, notes. Chitty, ina note to the title, “ indictments for biga- 
my or polygamy,” says, “‘any evidence seems to be sufficient, 
which will convince the Jury thatan actual marriage was com- 
pleted.” 2 Chitty C. Law, 472, note. Phillips, commenting upon 
the case of Morris vs. Miller, writes, “this decision does not 
warrant the conclusion, that a distinct and full acknowledg- 
ment of the marriage, made by the defendant himself, will not 
be evidence of the fact, as against him, and sufficient to dispense 
with the more formal and strict proof of marriage.” 2 Phillips’ 
Evid. 210,211. In the case of Regina vs. Upton, being an in- 
dictment for polygamy or adultery, the prisoner’s deliberate de- 
claration, that he was married to the alleged wife, was held suf- 
ficient evidence of marriage. 1.C. §& Kir. 165, note. \ From 
this notice of the English decisions, it does not seem to us, that 
the Common Law, as we adopted it, contains a settled rule, that 
in prosecutions for bigamy or adultery, the admissions of the 
defendant, as to the fact of marriage, shall be excluded\ We 

- are not therefore required, by the Common Law, to adopt such 
a rule in the Courts of Georgia. We are at liberty to settle it 
here, there being no legislation upon the subject, according to our 
own views of principle and policy. If we seek counsel from the 
American books, we find them contradictory. In Massachusetts, 
it would seem, that the Courts are disposed to exclude all evi- 
dence of marriage, but the highest. 9 Mass. 492 and 15 Ibid, 
163. In New York, it has been held, that in prosecutions for big- 
amy, the confessions of the party are not sufficient, but a mar- 
riage in fact must be proved. 4 Johns. R. 52. 7 Johns. R. 
314. So also, in Connecticut. See The State vs. Roswell, 6 
Conn. 446. See also, 1 Marsh R. 391. In Pennsylvania, the 
contrary rule obtains. 8 Serg. & Rawl. 159. See also, 7 
Greenl. R. 57. 1 Ashmead, 272. 2 Fair. 391. 

Marriage, by the Common Law, entered into by persons com- 
petent to contract it, is valid, if the gontract be made per verba de 
presenti, without cohabitation, or if made, per verba de futuro, and 

be followed by consummation. This doctrine of the Common Law 
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obtains generally in the States, unless altered by the Statute. 
There is nothing in our Statutes which repeals it. No form is 
prescribed for solemnizing marriage—no form of proof is re- 
quired. Penalties are prescribed against persons who shall per- 
form the ceremony without a license, or publication of banns, to 
which they would be answerable ; but upon Common Law prin- 
ciples, such marriage would not be void for want of license or 
publication of banns in Georgia. It is manifest then, that if 
marriage in fact, must be proved, and contract alone is necessa- 
ry to make a valid marriage, the contract must be proved. In 
cases (and they are most numerous) where the contract is not 
in writing, the marriage, if confessions are excluded, could be 
proved only by witnesses; and if a marriage, in fact, in crim- 
inal prosecutions, must be proved by the production of wit- 
nesses, the result would be, that many cases where proof of mar- 
riage is necessary to conviction, could not be made out. ‘The 
witnesses could not be produced. They die, or in this wan- 
dering, unsettled age and country, are soon scattered to the 
inaccessible ends of the earth. These considerations demon 

strate the policy, in our country, of the rule which we have 
adopted. | 

Let the judgment be affirmed. 





No. 11.—Grorce M. Duncay, plaintiff in error, vs. SzaBorn C. 
Bryan, trustee, &c. defendant in error. 


[1.] W, a feme covert, applied to the Superior Court to have D appointed 
trustee of certain slaves, claimed as her separate estate. D assented to 
the order and accepted the trust, taking possession of the property: Held, 
that in a suit at the instance of W, the cestwi que trust, that D was preelud- 
ed from denying the trust and setting up title in the husband of W to the 
negroes, in order to secure himself from accounting.* 





*Nore.—See next case. 
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Motion to dismiss a bill, in Dooly Superior Court. Decision 
by Judge Warren, November Term, 1851. 


Seaborn C. Bryan, as trustee for Mrs. Mary Wallace, filed 
a bill against'George M. Duncan, her former trustee, alleging, 
that Wm. Britton, by his last will, made the following bequest: 

“ Item.—I lend to my niece, Mary Edwards, one negro girl 
and her increase, Corboro, during my niece’s natural life, and at her 
death, to the lawful issue of her body,” and a limitation over, 
in case of her death without lawful issue. 

That Mary Edwards intermarried with Richard Wallace and 
had issue, William T. Wallace ; that Richard Wallace, being in- 
volved in debt, and his creditors being about to interfere with the 
said negro and her increase, to pay his debts, the Superior Court 
of Houston County, at its Term, 18, upon the petition of 
Mary Wallace, appointed James Holderness, trustee, to protect 
and preserve the rights of the said Mary to the said negroes ; that 
at the April Term, 1841, the same Court appointed George M. 
Duncan.trustee in the stead of James Holderness, who was 
present consenting thereto, and who accepted the trust and re- 
ceived from Holderness the proceeds of the hire of the negroes ; 
that in 1844, Duncan delivered up to Mrs. Wallace, a portion 
of the negroes, but retained the balance, under a pretended 
claim. 

The prayer of the bill was, for an account for all the hire and 
profits of the negroes, and that he be decreed to deliver up to 
the present trustee, the remaining negroes. Defendant’s coun- 
sel moved to dismiss this bill, on the ground that the case made 
did not authorize a decree. 

The Court below refused to grant the motion, and this decis- 
ion is brought up for review. 


S. T. Batey, for plaintiff in error. 


G. R. Hunter, for defendant. 
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By the Court—Lumrxw, J. delivering the opinion. 


William Britton died in South Carolina, bequeathing to his 
niece, Mary Edwards, a negro woman by the name of Corboro. 
The following is the clause in the will of Britton, disposing of 
this property: “I lend my niece, Mary Edwards, one negro 
girl and her increase, Corboro, during my niece’s natural life, 
and at her death, to the lawful issue of her body; and in case 
my niece Mary should die without issue ora minor, then it is 
my will and desire, that this negro girl, Corboro, and _her issue, 
should revert tomy niece, Nancy, and in like manner to the law- 
ful issue of her body.” 

Mary Edwards, the legatee, afterwards intermarried with 
Richard Wallace, and removed to the State of Georgia. Wal- 
lace, the husband, being in debt, and his creditors having insti- 
tuted proceedings to subject Corboro and her children to the 
payment of their claims, Mrs. Wallace, the wife, came into 
Court and applied to have James Holderness appointed her trus- 
tee, to protect this property from her husband’s contracts. Hol- 
derness, some time thereafter, surrendered up the trust, and 
George M. Duncan, the defendant, with his consent, was substi- 
tuted as his successor. 

And this bill is filed by Seaborn C. Bryan, who has been ap- 
pointed trustee, pendente lite, of Mrs. Wallace, to compel Duncan 
to account for this property and its proceeds. Duncan, by his 
solicitor, moved to dismiss the bill for want of equity, which 
motion was refused by the Court, and this refusal is assigned as 
error. . 

The general doctrine is not disputed, that one who has ac- 
cepted a trust and acted upon it, will not be allowed to repudiate 
it when called upon to account. But it is insisted that, under 
the will of Britton, Mrs. Wallace took no separate estate, but 
an estate for life or in fee, which was transmissible, and upon 
which the marital rights of Wallace, the husband, attached ; 
that as to these slaves, she is not sui juris, and that Chancery 
cannot render a decree in her favor. 

We concede that this is the true construction of Britton’s will, 

vo. x1 9 
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and that if the right of Mrs. Wallace rested on this foundation 
alone, that it could not be sustained. But Duncan having ac- 
knowledged this to be separate property, and it having been ad- 
judged to be such, by a Court of competent jurisdiction, whose 
decision remains unreversed; and Duncan having obtained pos- 
session of the negroes, under the order of the Court appointing 
him trustee, it is neither consistent with sound law nor good.con- 
science, to permit him to deny the relationship, when summoned 
by that same Court, to account for his stewardship. 

By the order of the Court appointing him trustee, this is sepa- 
rate property, so far as he is concerned, and Mrs. Wallace is sui 
juris, as to this estate, in a controversy between her and her 
trustee. Should the rights of third persons intervene, either of 
Mr. Wallace, the husband, or of his creditors, who were no pat- 
ties to this proceeding, the question would present a very differ- 
ent aspect. 

While it is admitted that Duncan cannot deny his character 
of trustee, it is argued that he holds the slaves in trust for the 
true owner, and not for Mrs. Wallace. The answer to this is, 
that Duncan was appointed trustee for the wife, and for nobody 
else ; and that as yet, no otherparties are before the Court. 

. Again, it is contended that the order appointing Duncan, was 
ex parte, and therefore, not binding. Grant this, notwithstand- 
ing the contrary appears by the record to be true, still, if Dun- 
can came in afterwards and made himself a party to it by ac- 
cepting the trust, as he did, it is such a ratification of the pro- 
ceeding as would conclude him. In short, haviug consented to 
act as Mrs. Wallace’s trustee, he will be forever afterwards pre- 
cluded from contesting the fact in any suit between themselves. 
The law forces no one to accept a gift of an esiate, whether 
made intrust or otherwise. It was competent for Mr. Duncan, 
to refuse both the estate of Mrs. Wallace and the office attach- 
ed to it. Buthaving once accepted the trust and got posses- 
sion_of the property, he cannot renounce or throw off the du- 
ties and responsibilities thus voluntarily incurred. 

We cannot discover any error in this case, and therefore af- 


firm the judgment. 
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No. 12.—Srasorn C. Bryan, trustee, &c. plaintiff in error, vs. 
Greorce M. Duncan, defendant in error. 


[1.] Where the will of a testator contained the following bequest : “I lend 
to my niece, Mary Edwards, one negro girl and her increase, Corboro, du- 
ring my niece’s natural life, and at her death, to the lawful issue of her’ 
body ; and incase my niece Mary, should die without issue or a minor, then 
it is my will and desire that this negro girl, Corboro and her issue, should ' 
revert to my niece, Nancy, and in like manner to the lawful issue of her 
body :” Held, that the word lend was equivalent to the word give, and vest- 
ed such an estate in the legatee to the property, as on her intermarriage 
the marital rights of her husband would attach, and be liable for the 
payment of his debts. 

[2.] Where a married woman petitioned a Court of Chancery; for the ap- 
pointment of a trustee, to protect what she supposed was her separate 
property, and such trustee was appointed and accepted the trust: Held, 
that such judgment did not prejudice the legal rights of the husband to 
such property, who was no party to it, nor his creditors, nor a bona fide pur- 
chaser from him. 

[3.] A trustee may purchase the trust property from his cestui que trust, who 
is sui juris, provided there isa distinct bona fide contract, ascertained to be 
such, after a jealous and scrupulous examination of all the circumstances, 
that the cestwi que trust intended the trustee should purchase, and there is 
no fraud, no concealment, no advantage taken by the trustee, of informa- 
tion acquired by himin the character of trustee. 


In Equity, in Dooly Superior Court. Tried before Judge 
Warren, November Term, 1851. 


The bill filed in this case, by plaintiff in erfor, as the 
trustee of Mrs. Mary Wallace, a _feme covert, set forth that Wm. ° 
Britton, by his last will, made the following bequest : 

“ Item.—I lend to my niece, Mary Edwards, one negro girl 
and her increase, Corboro, during ‘my niece’s natural life, and at 
her death to the lawfulissue of her body,” with a limitation over, 
incase of her death without lawful issue. 

Mary Wallace intermarried with Richard Wallace, and had 
issue, William S. Wallace. Richard Wallace being involved 
in-debt, upon the petition of Mary Wallace to the Superior 
Court of Houston County, a trustee was appointed to protect the 
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said negro and increase, as the separate property of Mary Wal- 
lace. Afterwards, at April Term, 1841, George M. Duncan 
was appointed trustee, and accepted the trust, and retained pos- 
session of the property and its hire, until 1844, when he deliver- 
ed up a portion of the negroes, retaining the remainder, under a 
claim founded upon a sale from Wallace and wife, tohim. The 
prayer was for an account and the delivery up of the balance of 
the negroes, as trustee under the aforesaid appointment. 

The answer of Duncan admitted the facts charged as above, 
but submitted that under the will of Britton, no separate estate 
was created in Mrs. Wallace, but that Richard Wallace, by his 
marital rights, was the true and lawful owner of the estate taken 
by Mrs. Wallace under the will. 

The answer farther stated, that all the negroes claimed as 
trust property, were levied on as the property of Richard Wal- 
lace, and defendant, as trustee, interposed, or rather prosecuted a 
claim thereto, until the year 1844, when he was advised by his 
counsel, W. Poe, Esq. and H. G. Lamar, Esq. that the proper- 
ty was subject to the fi. fas. against Richard Wallace ; that 
Richard and Mary Wallace, under the advice of the said counsel, 
then became anxious to sell a portion of the negroes and pay off the 
judgment, and thus secure the remainder of the property to Mrs. 
Wallace ; that they urged on defendant to become the purchaser 
of five of the negroes, which he consented to do, and gave there- 
for a full price. By the advice of the said counsel, the bill of 
sale was made by Wallace and wife, to James E. Duncan, who then 
conveyed to defendant ; the whole arrangement being made with 
the knowledge and consent of Mrs. Wallace, and being in every 
respect, fair and bona /ide. 

The answer farther stated, that the defendant had fully ac- 
counted for the hire, &c. 

A great volume of evidence was submitted on the trial, the 
sum of which was, to sustain the answer of defendant, in whose 
favor the Jury rendered a verdict. 

To the rulings of the Court upon this trial, exceptions were 
filed. 
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1st. The complainant objected to the admitting in evidence the 
bill of sale from Richard Wallace and wife, to James E. Duncan ; 
the bill of sale from James E. Duncan to George M. Duncan ; 
the fi. fas. against Wallace, paid off by Duncan; a receipt of 
Mary Wallace for $737, in part for hire of negroes. 

The Court overruled the objections, and to each decision ex. 
ceptions were filed. 

2d. Complainant objected to the reading in evidence the de- 
positions of W. Poe, Esq. in reference to the advice and coun- 
sel given by him, as set forth in defendant’s answer, on the ground 
that these were confidential communications. 

The Court overruled the objections and complainant ex- 
cepted. 

3d. Complainant’s counsel requested the Court to instruct the 
Jury as follows : 

Ist. That the receipt and acceptance of the property sued 
for as trust property, and the hiring of it as trust property, is 
conclusive as tothe character of defendant’s possession, and es- 
tops him from denying his character as trustee, or the title of Mrs. 
Wallace. 

2d. That defendant is also estopped from denying his charac- 
ter as trustee and the title of Mrs. Wallace, by interposing a claim 
to the property and giving a claim bond. 

3d. That when a trustee buys of his cestui que trust, the pur- 
chase, though not absolutely void, is voidable, and may be set 
aside at the instance of the cestui que trust, who has the option 
of vacating or affirming the purchase ; and it makes no differ- 
ence that the sale was bona fide, and for a fair price, proyided 
the cestui que trust makes the application within a reasonable 
time; and in this case, the time runs only from the appoint- 
ment of Bryan, she being under disability. 

4th. That if the Jury believed from the evidence, that the de- 
fendant purchased from Mr. and Mrs. Wallace, the latter being 
his cestui que trust, himself, but procured them to make the bill 
of sale to James E. Duncan, his brother, and James E. Duncan 
conveyed to defendant, it is evidence of fraud, and the sale 
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should be set aside ; and where the sale is set aside on the ground 
of actual fraud, the purchaser is not entitled to a return of the 
purchase money. 

5th. Thatthe trustee cannot himself buy or purchase of the 
cestui que trust, the trust property to pay the debts which he holds 
against the husband of the cestui quetrust, unless by the express 
and free consent of the wife, cestui que trust, which consent must 
be unequivocally shown; and not then, until the relation of 
trustee and cestui. quetrust is dissolved. And that a trustee of a 
JSeme covert will not be permitted to mismanage the trust estate 
so as to subject it to the debts of the husband; and a Court 
of Equity will follow the trust property into the hands of the 
holder, unless when found in the hands of a bona fide holder 
without notice of the trust. 

6th. That the defendant, Duncan, cannot set up. the title of 
Richard Wallace, if he had any, bought by the said Duncan, as 
a defence in the present suit; and complainant, to entitle him- 
self to a.decree,is not bound to do more than to show that de- 
fendant received the property as trust property ; and if this fact 
is shown, the Jury should decree in this case, the return of the 
trust.property to Mrs. Wallace, upon condition of the purchase 
money with the interest, being: re-paid, and the defendant pay- 
ing the hire of the negroes .which accrued, and.for which he is 
liable ; and that defendant: is liable forthe hire of the negroes 
from the time he. was appointed trustee. 

7th. That if the Jury believe from the evidence, that'the bill 
of sale.taken.by.Duncan, defendant, . from: Wallace and wife, 
through James Duncan, was intended as a mortgage merely, 
that: the complainant may redeem the. property under the cir- 
cumstances of this ; case, on the re-payment of the money ad- 
vanced by Duncan, with the interest on it, and that defendant 
should pay a reasonable hire for the negroes, and be decreed to 
return the. same. 

Sth.. If the Jury believe from. the evidence, that . the bill of 
sale was signed by Mrs. Wallace, under the’influence, and at 
the: request of. .her.husband,.or. of. her trustee, or of both.com- 
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bined, and notfreely and voluntarily, that the sale should be set 
aside, and the property sued for delivered up, and the hire paid; 
and that the law presumes that the wife is at all times under the 
control of her husband, and the-onus of showing she has acted 
voluntarily, is on the defendant. And if the sale is put aside 
upon this ground, the Jury should put the parties back where 
they were, giving the negroes ‘to complainant, and allowing de- 
fendant to keep open his fi. fas. against Wallace. 

9th. That if the Court should be of opinion that the will of 
William Britton was material in this case, that said will does not 
vest a fee simple estate in Mrs. Wallace, formerly Mary Edwards, 
im the negro Corboro and her increase, but constitutes 'a mere 
loan for life, under which she is entitled only to the use, as a 
personal benefit, of the negro and her issue, at the pleasure of 
the lender, and took no estate or title to the negro Corboro, or 
her increase, that she or her hushand could ‘convey to a pur- 
chaser. 

10th. Defendant cannot charge and discharge himself by his 
answer; that he cannot by his answer in this case, discharge 
himself from his liability to account for the property he received 
as trustee, and the hire thereof, but must establish his disburse- 
ments, if any, by independent testimony. 

The Court declined and refused to give these instructions to 
the Jury, except the 10th and last ; and on the above stated nine 
grounds, charged the Jury as follows : 

1st. The Court charged the Jury, that it could not charge up- 
on the first ground as requested, but charges that the acceptance 
of the property sued for, by Duncan (defendant) as trust property, 
is conclusive as to his being trustee ; but if afterwards, Wallace 
and wife became convinced that the property was not trust pro- 
perty, from the advice of counsel, that defendant is not estopped 
from disputing complainant’s title to the negroes; otherwise he 
is. Having been advised by counsel, that it was not trust pro- 
perty, defendant might purchase it and take a good title, if Mrs. 
Wallace had also been apprised of the advice that it was not 
trust property, and the sale was a fair and bona fide sale. 

2d. The affidavit and claim bond of Duncan, does not estop 
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him from denying complainant’s title to the property, when. the 
trustee and cestui que trust, under the advice of counsel, acted 
under the belief that it was not trust property, if no advantage 
was taken of Mr. and Mrs. Wallace to convince them it was 
not trust property, and Duncan had claimed bona jide, and af- 
terwards acted under the advice given by counsel, and with a 
knowledge of this by him and Mrs. Wallace. 

3d. The third request, is the law where the trustee purchases 
at public sale, or at private sale from himself. A trustee may 
purchase the trust property of his cestui que trust, under cir- 
cumstances which would prevent its being avoided on terms. 
The trustee may deal with his cestui que trust ; butif any ad- 
vantage is taken—if the facts show a strong suspicion of fraud— 
the Jury may set aside the sale. And slighter evidence is re- 
quired in this case to rescind the contract, than in an ordinary 
case; and Courts and Juries should scrutinize with care, 
transactions between trustee and cestui que trust, at the suit of the 
cestut que trust. 

4th. The purchase, through James Duncan, is good, if Mrs. 
Wallace knew that George M. Duncan was taking the title 
through James Duncan. If there is fraud in the purchase, and 
the sale is rescinded upon that ground, the purchase money 
should be refunded. If, however, any advantage was taken by 
the trustee in the purchase, it would vitiate the purchase. 

5th. If this was a trust estate, which in the opinion of the 
Court it is not, and Duncan purchased it without the consent of 
Mrs. Wallace, the sale should be set aside. 

6th. If the property sued for here, was the trust property of 
Mrs. Wallace, Duncan could not set up the title of Richard 
Wallace against it; but this is not trust property. 

7th. If the bill of sale relied upon by defendant, was a mort- 
gage merely, complainant’s bill should have been filed to redeem 
the property ; but under this bill, the relief asked for could not be 
granted, as the bill does not set up a mortgage, so as to enable 
defendant to reply and defend himself against such a case. 

8th. If there are any circumstances of fraud, the Jury may 
judge of them. In this case, the wife cannot be presumed, 
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without proof, to be under the influence of her husband, when 
there is no charge in complainant’s bill, that she, Mrs. Wallace, 
had signed the bill of sale under the influence of her husband. 

9th. The Court is of opinion that the will is material in this 
case. Under the will of William Britton, a life estate in the ne- 
gro woman, Corboro and her increase, is given to Mary Edwards, 
now Mrs. Wallace; and it is not now necessary for the Court 
to determine whether the remainder over is goodor not. Under 
this will, Richard Wallace, the husband of Mrs. Wallace, by 
virtue of his intermarriage with Mary Edwards, took an estate 
for his wife’s life inthe negro Corboro, and her increase, which 
Richard Wallace could sell ; and it could have been sold by his 
creditors for his debts, under Mr. Britton’s will. 

The Court having charged as stated on the-preceding grounds, 
then proceeded to charge the Jury farther : 

That the purchase in this case from Mrs. Wallace is not, per 
se, void. ‘There must be some evidence of fraud, and the bill 
does not sufficiently charge the fraud in this case. If Poe ad- 
vised Mrs. Wallace and Mr. Wallace, and Duncan, that it was 
not trust property, then Duncan can purchase. It depends on 
whether the parties were advised that it was not trust property, 
and whether it was a fair and bona fide transaction, in this, that 
it was well understood by them, that the advice of counsel was, 
that it was not trust property. 

To which charge, as given to the Jury, and refusal to charge 
as requested, solicitors for the complainant, in open Court, and 
during the trial of said cause, excepted. 

Upon each of these several exceptions, error has been here 
assigned. 


J. C. Mounerr and G. R. Hunrer, for plaintiff in error. 
S. T. Bamtey, for defendant in error. 
By the Court.—Wanrner, J. delivering the opinion. 


On the trial of this cause in the Court below, various excep- 
vo. x1 10 , 
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tions were taken to the rulings of the Court, most of which, 
must necessarily depend upon the decision of the main and 
controlling question made by the record. 

The great question in the cause is, whether the defendant, 
George M. Duncan, who was appointed trustee of Mrs. Wal- 
lace, of what was supposed to be her separate property, under 
the last will and testament of Wm. Britton, deceased, and who 
accepted the trust, is now estopped from setting up a title to the 
property derived from Mary Wallace, his cestui que trust, and her 
husband, Richard Wallace, according to the facts disclosed by 
the record before us? 

[1.] The first question to be settled is, whether that clause 
of William Britton’s will, under which Mrs. Wallace derives her 
title to the slave Corboro and her issue, created and vested in 
her, a separate estate, to which the marital rights of her husband 
could not, and did not attach, on her intermarriage with him. 
The clause of the testator’s will, under which Mrs. Mary Wal- 
lace claims Corboro and her increase, as separate property, is in 
the following words: “I lend my niece, Mary Edwards, one ne- 
gro girl and her increase, Corboro, during my niece’s natural life, 
and at herdeath, to the lawful issue of her body, and in case 
my niece Mary should die without issue, or a minor, then it is 
my will and desire, that this negro girl, Corboro and her issue, 
should revert to my niece, Nancy, and in like manner, to the 
lawful issue of her body.” . 

Whether Mary Edwards (now Mrs. Wallace).touk an abso- 
lute estate to the negro and her increase, or only a life estate, 
was not made a question on the trial, and we express no opin- 
ion as itregards that point. The yuestion now made for our 
consideration and judgmeut is, whether a separate estate was 
created to the property bequeathed to Mrs. Wallace, so as to pre- 
vent the marital rights of her husband from attaching to it. 

It is insisted by the counsel for the plaintiff in error, that this 
was a loan of the property by the testator to the legatee ; that the 
title thereto remained in his legal representatives after his death, 
and that no title vested in Mrs. Wallace. This is certainly a 
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very strange and inconsistent argument, to be urged by the 
counsel for Mrs. Wallace, who is seeking to make the defendant 
responsible as her trustee, on the ground, that this identical pro- 
perty is her separate estate, under the will of her father. If no 
estate to the property vested in her under the will, of course, she 
had no separate estate in the property. In our judgment, howev- 
er, she took at least a Jifeestate in the slave Corboro and her 
issue. The wora lend, as used by the testator in this will, is 
equivalent to the word give ; for the reason, that the testator 
evinces a clear intention to part with the entwe dominion over the 
property bequeathed. After his death, the property never could 
have reverted to his executors. A final disposition of itis made 
by the testator. Hinson and wife vs. Pickett, 1 Hills Ch. R. 38. 
The legatee, then, took at least a Jie estate in the property be- 
queathed, and there being no words in the will, creating any sep- 
arate estate to the property in her, the marital rights of her hus- 
band attached thereto, and the same, by operation of law, 
became his property, and liable for the payment of his debts. 

[2.] Taking this view of the estate created by the will of Wm. 
Britton in Mrs. Wallace, the next point made by the record is, that 
inasmuch as Duncan was appointed trustee by the Court of Chan- 
cery, on the motion of Mrs. Wallace, to protect this particular 
property, as her separate trust property, and having accepted the 
trust, he is now estopped from denying that it is her separate 
trust property ; and therefore, he shall not be permitted to show 
that he has made a bona jide purchase of this property from 
Richard Wallace, her husband, with the knowledge and consent 
Mrs. Wallace, his cestui que.trust. 

Conceding as we do, that in a mere contest between the cestut 
ue trust, and her trustee, for an account of the trust property, 
without more the trustee could not defend himself from account- 
ability, by showing that some third person hada paramount title 
to the property in his hands, which he had received as trust 
property under his appointment, from his cestui que trust; yet, 
that is not the case made by this record. The record here shows 
that the property in controversy, was levied upon to satisfy sun- 
dry executions obtained against Richard Wallace, in favor of his 
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creditors ; thatthe defendant, as the trustee of Mrs. Wallace, pros- 
ecuted a claim to that property, as provided by Statute, and du- 
ring the pendency of that claim, he was advised by his counsel, 
that it could not be sustained in law, but that the property would 
be found subject on the trial—the same not being the separate 
property of Mrs. Wallace, under the will of her uncle. Acting 
- upon this advice of counsel, an arrangement was made between 
the creditors of Wallace and the defendant, with the consent 
and approbation of Richard Wallace and his wife, that the defend- 
ant should purchase eight of the negroes, and pay the executions 
with the proceeds, so as to enable Wallace and wife to retain the bal- 
ance of the negroes. Wallace and wife executed a bill of sale to 
James E. Duncan, for the negroes, with the knowledge and 
understanding at the time, that it was for the benefit of the de- 
fendant, who was the actual purchaser of the property from 
Wallace and wife. Subsequently, James E. Duncan conveyed 
the property to the defendant. The Jury have found by their 
verdict, that the purchase of the eight negroes by the defendant, 
was afair and bona fide transaction, and that he has fully ac- 
counted for the use of the property while he held it as the trustee 
of Mrs. Wallace. The plaintiffin error makes two points in re- 
lation to this branch of the case. First, he insists that the de- 
fendant is estopped from setting up his title from Richard Wallace 
to the property, for the reason, as he alleges, that he received it 
into his possession as the separate property of Mrs. Wallace. 
Second, that considering it as the separate property of Mrs. 
Wallace, the sale of the property by her to the defendant, as her 
trustee, was void, especially as the sale was made through the 
intervention of a third person. Now, in relation to the first 
paint, it is quite clear, we think, that the judgment of the Supe- 
rior Court, appointing the defendant as trustee, and his accept- 
ance of the trust, did not and could not, have prejudiced the 
rights of Richard Wallace, the husband, or his creditors, who 
were not parties to that judgment. ‘The mere application, on the 
part of Mrs. Wallace, to have a trustee appointed, to protect 
what she may have supposed was her separate property, and the 
appointment of such trustee, did not jdivest the husband of his 
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title to the property, which he acquired by virtue’of his marital 
rights. 

The defendant derives his title to the property, not only from 
the husband, who was in fact, and in law, the owner of it, to 
the extent of his wife’s interest; but he also derives his title 
from Mrs. Wallace, his cestui que trust, which involves the second 
proposition contended for at the bar. 

[3.] Viewing this as the separate property of Mrs. Wallace, 
and that she held it sui juris, still it was competent for her, ac- 
cording to the facts stated in this record, to have made the sale 
of it to the defendant. In Coles vs. Trecothick, Lord, Eldon 
holds, that a trustee may purchase from the cestui que trust, provided 
there is a distinct and clear contract, ascertained to be such after a 
jealous and scrupulous examination of all the circumstances, that the 
cestui que trust intended the trustee should buy ; and there is no 
Jraud, no concealment, :10 advantage taken by the trustee, of infor- 
mation acquired by him, in the character of trustee. 9 Vesey, 246. 
Hill on Trustees, 537. If this property was the separate property 
of Mrs. Wallace, as is contended, by virtue of the appoint- 
ment of the defendant as trustee, she was, as to this separate 
property, sui juris, and might have disposed of it to the defend- 
ant, in the absence of all fraud, concealment, or advantage, on 
his part. It is true, that Courts of Equity will look with a jeal- 
ous eye to purchases made by trustees of their cestui que 
trusts, although the latter may be sui juris, but we are not pre- 
pared to hold that such purchases are absolutely void, per se. 
As to-the bill of sale having been made in this case, to James E. 
Duncan, we have only to say, that it was so made with the knowl- 
edge and consent of the alleged cestui que trust. It is not a case 
in which the instrumentality of a third person is invoked, for the 
purpose of blinding or deceiving the cestui que trust, without her 
knowledge, to enable the trustee to acquire the: title to the trust 
property. 

According to the facts disclosed by the record before us, nei- 
ther the law nor the justice of the case, is with the plaintiff in 
error. The whole effort appears to have been, in the Court be- 
low, to exclude the true facts of the case, by relying on the 
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technical doctrine of estoppel, and by the operation of that rule, to 
make the defendant liable as a trustee for the separate property 
of Mrs. Wallace, which never was her separate property, but 
the property of her husband, and liable for the payment of his 
debts. In other words, after the parties had become satisfied it 
was not the separate property of Mrs. Wallace, she consented 
for the defendant to purchase it, and apply the purchase money in 
payment of her husband’s debts, to which the property was’sub- 
ject, which he has done ; and now she seeks to make him ac- 
count for the property again to her, asher trustee, on the ground 
that he is estopped from denying that it is her separate property ; 
not that it is in fact her separate property in law, but that the 
defendant cannot, by a technical rule, be permitted to deny it. 

The defendant claimed title to the property by a bona fide 
purchase from Richard Wallace (in whom was vested the legal 
title) with the knowledge and consent of Mary Wallace, the al- 
leged cestui que trust, she having joined her husband in making 
the bill of sale; so that in any view, the defendant has the legal 
trtle to the property ; and in our judgment, from the record before 
us, the equitable title also. The Court below then, did not err 
in.refusing the instructions asked, in view of the facts of this 
case, nor in the instructions given tothe Jury. Although we 
might not be willing to indorse all the legal propositions asserted 
by the Court, without qualification ; yet, sofar as the same were 
applicable to the facts of this case, the plaintiff in error has no 
cause of complaint. From the view which we have taken of 
this cause, it follows that the bill of sale from Wallace and wife, 
to James E. Duncan, and from the latter to George M. Duncan, 
as well as the fi. fas. against Wm. Wallace in favorof his cred- 
itors, were competent testimony, and properly admitted in evi- 
dence. The receipt from Mary Wallace to the defendant as trus- 
tee, while acting-as such, was properly admitted in evidence—her 
handwriting having been first proved. 

The evidence of Washington Poe, Esq. was also properly ad- 
mitted, for the purpose of showing that the defendant acted in 
good faith in making the purchase of the negroes. It is true, 
that a party who acts on the advice of cunsel in regard to his 
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legal rights, must act on his own responsibility ; yet, in this case 
the advice was in accordance with the legal rights of the par- 
ties, and the defendant did right in following it. A Court of 
Equity, as a general rule, will sanction that which it would de- 
cree to be done, had the parties been before it. 

The copy of the will admitted in evidence, was attached as 
an exhibit to the complainant’s bill, and admitted by the defand- 
ant’s answer, and we think, was properly admitted in evidence 
to the Jury. 

Let the judgment of the Court below be affirmed. 





No. 13.—Dor ex dem. Samuet Guapyey and another, adminis- 
trators, &c. plaintiffs in error, vs. Isaac B. Deavors. 


[1.] Tax Collectors have power in this State, to issue execution against de- 
faulting tax payers, for the collection of taxes—which the Constables and 
Sheriffs are bound to execute and return. 

[2.] A return made by a Constable, of ‘‘no personal property to be found,” is 
admissible to prove that fact, when made by him on a Tax Collector’s ex- 
ecution. Proof of t!:at fact cannot be made by parol. There must be an 
official return of it. 

[3.] The State is bound by public laws, for the promotion of learning, the 
advancement of religion and the support of the poor, although not express- 
ly named. 

[4.] The State is bound by the Acts of the Legislature, exempting certain 
articles of property from levy and sale for debts, for the benefit of the 
wife and children ofthe debtor; and such property cannot be seized 
and sold under execution, to pay the taxes due by him. 


Ejectment, in Sumter Superior Court. Tried before Judge 
Warren, November Term, 1851. 


This action was brought by the lessee of Gladney and ano- 
ther, administrators of Godwin, against Isaac B. Deavors. On 
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the trial, plaintiffs offered in evidence a Tax Collector’s deed, 
and at the same time, a Tax Collector’s fi. fa. against John 
Deupree, for the tax for the year 1841, issued September, 1841, 
and levied by the Tax Collector, October 29th, 1841. On the 
same day was an entry by A. B. McCrea, Constable, of “no 
personal property to be found.” Objection being made by de- 
fendant’s counsel, the Court ruled out the fi. fa. and entries 
thereon, on the ground that the Tax Collector had no authority, 
by law, to issue execution for taxes, except in cases where the 
Grand Jury had allowed his insolvent list; and in all other 
cases it was the duty of the Tax Collector to seize and sell 
without execution ; that the Constable had no authority to make 
the return of “ no personal property ;” but that plaintiff might 
prove, aliunde, that there was no personal property. To all of 
which rulings and decisions, the plaintiff’s counsel excepted. 

Plaintiffs then introduced parol proof, to show that there was 
no personal property, from which it appeared that John Deupree 
had no personalty, except such as the insolvent laws exempted 
from levy and sale. 

The Court charged the Jury that there was no personal pro- 
perty exempt from levy and sale for taxes, under the laws of 
Georgia—debts due the State not being included in the pro- 
visions of the insolvent laws. To this charge, plaintiff, by his 
counsel, excepted. 

There was an exception filed to the charge of the Court, as to 
the question of fraud, on the ground that it was not authorized 
by the evidence. Under the view taken by the Supreme Court, 
of the other questions made in the record, it is unnecessary 
to repeat all the evidence, for the purpose of reviewing this 
question. 


B. Hit and E. R. Brown, for plaintiff in error. 
H. K. McCay, for defendant in error. 


By the Court.—Nisset, J. delivering the opinion. 
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[1.] A proper understanding of the relation which the Tax 
Collector bears to the Government, and of the duties which 
grow out of that relation, will enable us to determine, without 
much difficulty, the main questions made in this record. The 
first and most important of these, is this: “ has-the Collector au- 
thority to issue an execution to enforce the payment of taxes?” 
The Court below held that he has not, except in a single in- 
stance, to wit, against insolvent tax payers, after the allowance 
of the insolvent list by the Grand Jury. Upon a special grant, 
in the Act of 1804, this power in these cases, was conceded by 
the Court—the Court denying it to him generally. We differ 
with Judge Warren, and proceed to give our reasons: He is an 
agent of the State, by whom it exercises the sovereign pre- 
rogative of collecting, by coercion, if necessary, the taxes due 
by the citizen. He is not the agent of the people of his Coun- 
ty, although they elect him—nor is he the agent of the Inferior 
Court of that County, but the agent of the State. The manner 
of his election and qualification, his duties and powers, and his 
compensation, are prescribed by law; and to secure the State, 
in the execution of his trust, he is required to give bond and 
security. The great duty devolved upon him, is that of col- 
lecting the taxes assessed by law, for the support of the govern- 
ment. The digest of tax. returns being handed to him, it is 
his duty to proceed to collect them, according to that digest. 
Cobb’s New Digest, 1073. He is required to pay the general 
tax into the State Treasury, and the County tax to the proper Coun- 
ty authority to receive it, ata time prescribed by law. And inas- 
much as the realization, with promptness and certainty, of the 
public revenue, is, with the State, a matter of paramount im- 
portance, indeed of uncontrollable necessity, he is made, to- 
gether with his sureties, subject to immediate and stringent pro- 
cess of enforcement, in the event of failure to pay; he is made 
responsible to the Executive department. Cobb’s V. Dig. 1046. 
If in default, he is not entitled to the ordinary rights of the citi- 
zen before the Courts of Justice. The State waits not for the 
tedious action of the Judiciary, in its usual forms of petition, 
process, defence, judgment and fiert factas. He may be com- 

vo, x1 11 
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pelled to pay, by a process issued at once from the Treasurer of 
the State, the general tax in arrear; and by execution issued at 
once, by the Inferior Court, for the County taxinarrear. Cobb’s 
New Dig. 1052, 1056, 1066. He is liable to pay 25 per cent. 
interest on the sum due, which is also collected by execution. 
Cobb’s New Dig. 1025, 1066. For further security of the pub- 
lic revenue, the property of the Collector and of his sureties, 
is bound from the date of his bond. Cobb’s New Dig. 1056. 
From these statements, it will be seen that the great obligation of 
the Collector is to collect and pay over the taxes ; also what strin- 
gent measures are provided by law to compel him to prompt- 
ness and fidelity ; and what cautious guarantees are provided 
against the loss of the public money. It will also be seen how 
fearful is the responsibility which the Collector assumes. Now 
under these circumstances, it would be unjust—nay, ruinously 
impolitic, for the State to leave her officer without the powers 
necessary to do his duty. She has not so left him, but has arm- 
ed him with a part of her sovereign authority, to be by him 
wielded, immediately and directly, and without let or hindrance, 
for the purpose of collecting the taxes. , I do not mean to say that 
she has delegated this power, with discretion to use it accord- 
ing to his own will, but that she has specifically clothed him 
with the power of a process to collect, highest in its direct efficacy, 
known to the usages of constitutional government. Call it what 
you please—execution, warrant of execution, or distress war- 
rant—it is the process used in this very case—a process by which 
the property of the defaulting tax-payer is seized and sold to 
pay his taxes: a process which he is to issue without}a judg- 
ment—without the intervention of a Jury—without a hearing on 
the part of the defaulter—which he may himself execute, or 
which he may cause to be executed by the Sheriffs and Con- 
stables; and the progress of which, when issued to collect State 
taxes, the Judiciary may expedite, but cannot impede, at the in- 
stance of the defaulter. The power, in short, is the power of 
sovereignty, placed by the law in the hands of the State’s agent, 
to be by him executed, through the agency of a process of seiz- 
ure and sale—the power of compelling the citizen to perform 











COLUMBUS, JANUARY TERM, 1852. 88 


Doe ex dem. Gladney and another vs. Deavors. 








a duty, which is the very first obligation of citizenship—which is 
indispensable to the very existence of the government and to 
the enjoyment of his rights under the government, to wit, the 
duty of contributing his proportion of the public revenue. See 
Doe ex dem. Gladney and another vs. Deavors, 8 Geo. R. 479 to 
486. Neither the power, nor the mode of exercising it, is un- 
known to the Common Law, or new in our own. State. It has 
been exercised in Georgia for forty-seven years, if no longer; it 
has been acquiesced in by the people and the - Judiciary; it 
has been recognized by the Legislature ; and it has never been 
questioned until challenged in this case. I should, however, 
say that it is not really questioned inthis case ; for it will be seen, 
I think, before I close this opinion, that the controversy here, is 
more about names than things. I should state, too, that the 
Court below does not question the power of the State to invest 
the Collector with authority to issue an execution for taxes. 
The presiding Judge seems only to deny that this has been 
done. We think it has been expressly. By the Act of 
1804, it is made the duty of all persons liable to pay taxes, to 
pay them to the Collector on or before a time specified, which 
time has been changed by later legislation. And if, on that day, 
any one is a defaulter, the Collector, the Jaw declares, “ shall 
immediately proceed against such defaulter, by distress and sale, 
(giving the notice which the law requires and stating the amount 
of tax due by such defaulter,) of goods and chattels, if any to be 
Sound ; otherwise of the lands of such defaulter or defaulters, or so 
much thereof, as will pay the taxes due, with costs.” Cobb’s WN. 
Dig. 1048. Herein, the power to issue a process to collect 
taxes is given, in somany words. From this clause in the Act 
of 1804, we have no doubt, was originally derived the usage, 
which has obtained from that day to this, of issuing executions 
for taxes. If the power is granted in the Act of 1804, there 
is no necessity of going farther back in search of it. That this 
clause of the Act of 1804, has been repealed, is not pretended. 
What enactments are found in the late Act changing, funda- 
mentally, our system of taxation, in relation to this matter, if 
any, I do not know, as it has not yet been published. This 
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cause, however, is to be decided under the old law. Whilst 
the counsel for the defendant in error, admits under the Act of 
1804, that the Tax Collector is authorized to distrain and sell, 
he denies that he is authorized to issue execution to sell. I 
think that this is a distinction without a difference. Whilst the 
Statute says that he may collect by distress and sale, I think it 
is very clear, that it intends a sale by execution in one legal 
sense of execution. It is clear to my mind, that the process is- 
sued in this case, was legally issued under the Act of 1804; it 
may not be, it is not a fiert facias, yet it is a process of execu- 
tion. If it be not an execution in one sense of that word, and 
is in another—or if it is not in any sense strictly an execution, 
yet is the process contemplated by the Act. The Court erred in 
denying to the Collector the power to issue it. Theold Com- 
mon Law idea of distress, is the seizure of the property by a 
landlord, to be held by him, as a pledge for the performance of 
feudal service. It came to be used as a remedy to collect rent 
in arrear, and to compel the performance of other duties. A 
man was allowed to use it, independent of the Courts, to avenge 
himself or to minister to his own redress. But long before the 
year 1804, it had lost its original character as a process of seiz- 
ure and detainer, and had become a process for seizure and sale, 
regulated by Statute. From being a feudal power in the 
hands of a landlord, to coerce payment of feudal dues or the 
performance of feudal service, it became a remedy, in the 
hands of a citizen, regulated by Statute, to coerce payment of 
rent, or to avenge a trespass by cattle, damage feasant. It 
was no longer a process simply of seizure and , detainer, but a 
process of seizure and sale ; and when thus modified, it partook 
at once of the nature of an execution. Itis distress, as it was un- 
derstood at Common Law in 1804; (that is, a process of collec- 
tion in the nature of an executidén,) that the Act of 1804 in- 
cludes, This process was primarily “in nature of a nomine 
pene to compel payment” and the right to sell was added by 
Statute, and its whole character changed. 3 Black. Com. C. 
note 8. Ibid, 14. 3 Kent, 476. It was a remedy also fora 
debt due to the Crown. In such cases, the property was salea- 
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ble. 3 Black. 14. Bro. 4b. t. Distress, 71. So also for an 
amendment imposed at a Court-Leet, (8 Rep. 41,) partly, says 
Blackstone, because, being the King’s Court of record, its process 
partakes of the royal prerogative; but principally, because it is 
in the nature of an execution to levy a legaldebt. He farther 
says, that the distresses given by Statute, are in the nature of 
executions. Although it was a remedy which an individual 
might use, without a judgment, yet it became a remedy even in 
his hands, in the nature of anexecution. But more particularly, 
distress was a remedy at Common Law, to collect debts due 
the Crown—or rather, I should say, to compel the performance 
of a duty, which the subject owed to the Crown. Just in this 
light, the Legislature, no doubt, viewed it in 1804, to wit, as 
a means of compelling the citizen to perform the cuty of pay- 
ing taxes, which the law and the very nature of the civil compact 
impose upon him. It is no new” process—we get it from our 
fatherland. Now, when used for this purpose in England, 
it was used as a process of seizure, with a power to sell, and 
was, therefore, in the nature of an execution. ‘To illustrate 
the view which I take of this matter, and save furthor elabora- 
tion, I refer to the case of Hutchins vs. Chambers. The 
Justices had issued a warrant of distress, to compel the pay- 
ment of a poor rate, under the Statute 43d Elizabeth. ‘The 
Justices, Parish Officers, Constables, and their assistants, 
were all sought to be made liable as trespassers. Among other 
things, it was claimed thatthey were liable, because the pro- 
perty taken (averia coruce) was not liable to be distrained for a 
poor rate. To this it was replied, that, although the process 
was a distress warrant, yet it was in the nature of an execution, 
and therefore, the property was liable to be seized and sold. 
The nature, therefore, of this process, was one ot the matters 
submitted to Lord Mansjield’s judgment. He said: “the 
solid distinction is, that the seizing under the 43d Eliz. and 
such like Acts of Parliament, is but partly analagous to the 
Common Law distress, (as being repleviable, &c.) but is much 
more analagous to the Common Law execution, (like a fieri facias, 
where the surplus after sale, shall be returned.) In the old Com- 
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mon Law distresses, which were in nature of a nomine pena, 
to compel payment, it would have been absurd to have suffered 
the implements by which a man gained his livelihood to be 
holden as a pledge ; because, that would be taking from a man 
the only means he had of being able to pay the debt. But this 
yeason does not hold where the things distrained may immediately 
be sold, by way of satisfaction, which although called distress, yet 
really is in this respect an execution. 1 Burrow, 588. This case 
not only declares a distress to be in the nature of an execution, 
but it illustrates the origin of the very. remedy which the Legis- 
lature put at the control of the Collector. In England, Parlia- 
mentary duties, as poor rates, were collected by distress. and 
sale. So here, legislative duties, that is, duties or dues im- 
posed by law, for public purposes, as poor rates, county taxes 
and general taxes, are collected by distress and sale, and the 
process of distress is an execution. It is not a fiert facias, 
for one sufficient reason—that is founded on a judgment. It 
must recite the judgment and follow it. This process is not 
founded on a judgment—it issues without a judgment, and it is 
for this very reason that itis adopted. The State cannot wait the 
tedious process of getting a judgment. Ifshe were compelled 
to do this, her honor might be compromitted and the rights of 
her citizens jeoparded. Hence, she clothes her collecting agent 
with power to issue a process at once, which will at once com- 
mand her means. Of the same character is the power with 
which the Treasurer and the Justices of the Inferior Courts are 
clothed, to compel the Collector and his sureties to pay over the 
public moneys, when he is in arrear. To prevent abuse and 
wrong to the citizen, the process is subjected to control by law. 
For example, provision is made for selling property for the pay- 
ment of taxes, at public outcry and upon notice. The tax, it 
may be further noted, falls under the Common Law designation 
of a duty. Itis not a debt due by contract, in a legal sense of 
contract, but the payment of taxes is a duty which the citizen 
owes to the State. He is not to be considered as owning pro- 
perty, so longas it remains undischarged. It precedes and over- 
rides all the obligations which grow out of contracts—it cannot 
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be superseded by liens—it is one of those deeply-laid founda- 
tions upon which governmental superstructure rests. At Com- 
mon Law, the landlord might distrain himself or by his agent. 
In the latter event, he executed a warrant to seize and sell. 
Hence, the original of a distress warrant. So in this case, I 
have no doubt but it is competent for the Collector to execute: 
his own warrant; but he may also do this, through the Con- 
stables and Sheriffs. The law has made it their duty, in so 
many words, to execute his warrants or executions. If it had 
not, he would be authorized to use them as his agents, for that 
purpose. Their general power, as levying and collecting offi- 
cers, would authorize them to execute a Tax Collector’s execu- 
tion, when placed in their hands. But the Statutes require 
them to do it—point out the manner of doing it, and make them 
amenable for neglect of duty. Thus it is, that we hold: Ist. 
That the Tax Collector can issue execution to collect taxes ; and 
2d. That it may be executed by the Sheriffs and Constables, 
and that the Court erred in ruling the contrary. Having derived 
the power of the Collector,:directly from the Act of 1804, by a 
course of reasoning and authority quite satisfactory to ourselves, 
courtesy to the learned counsel for the defendant in error, and 
that alone, induces me to notice one other argument used by 
him against the position, that it is granted to him by Statute. 
The argument is, that the Legislature having given, in particular 
cases, the power to issue execution, eo nomine, it is to be taken 
as having derived it, in all other cases, upon the maxim, expressio 
unius, &c. The answer to this argument is conclusive. Pow- 
er toissue execution in the particular cases is given, not be- 
cause the Collector did not possess the power generally, but be- 
cause he did not possess the power in those particular cases. 
The general power did not extend to those cases, and therefore 
the special grant in those cases. If this be true, the maxim, ez- 
pressio unius, &c. has no application. Thus, for example, whilst 
he had the power to issue execution against the tax-payer, he 
had no power to issue execution personally against his executor 
or administrator. Hence, for reasons satisfactory to the Legis- 
lature, it gave him power, in certain contingencies, to issue exe- ' 
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cution against the executor or administrator, for the taxes of the 
decedent. So also he has power, generally, to issue execution 
against tax-payers, if they fail to pay, after the time of payment 
only; but the Legislature gave him power, where the tax-payer 
is about to depart the County, to levy for his taxes, unless he 
gives security, after his taxes are returned, and before the time 
of payment. Cobi’s New Dig. 1049, 1050. So also, when 
the Grand Jury have allowed the insolvent list, the Collector is 
required to issue execution against the insolvents. Why? No 
doubt, because the Collector, without such express requirement, 
would have supposed, or might have supposed, that they were 
discharged, by being recognized by the Jury as insolvent, and 
that he had no authority to press them farther by execution. 
To guard against this evil, the power is expressly given in these 
eases. Cobb’s New Dig. 1059. I have dwelt longer upon 
this exception than I would have done, but for the fact that I 
imagine that there prevails among the people very erroneous, 
or at least imperfect, views of the nature, powers, obligations 
and dangerous responsibilities of the Tax Collector’s office. 
[2.] The lands of the defaulter are not liable to be sold for 
his taxes, unless there are no goods and chattels to be found. 
Cobb’s N. Dig. 1048. On this execution the Constable made a 
return, contemporaneous with the date of the levy, of no personal 
property to be found. The Court having ruled out the execution, 
consistently ruled out this return, and the plaintiff in error ex- 
cepted. We holding that the execution was rightly issued and - 
that it was competent for the Constable to execute it, hold, as a 
consequence, that it was competent for him to make the return. 
Any officer authorized to levy the execution, is authorized also, 
to return the fact that there is no personal property. It isa 
power incident to his office, as levying and selling agent. That 
fact cannot, in a contest about the title of the property, ordina- 
rily, be made to appear by parol. Itis a muniment of title, and 
must be evidenced by an official return. We think that the 
Court erred in excluding it, and erred in afterwards deciding 
that the party might show by parol, that there was no personal 
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property of the defendant in execution to be found. 3 Kelly, 
224, 225. 

[3.] The Court instructed the Bary that no property was ex- 
empt from sale to pay taxes, and plaintiff in error excepted to 
this charge. By law, in this State, certain articles of property, 
such as bed and bedding, bed-steads, spinning wheel, a loom, 
a cow and calf, tools, cooking utensils, family Bible, &c. are 
exempted from levy and sale for debt. Cobb’s NV. Dig. 385. 
Cobb’s N. Dig. 388, 389, 390, 391. The question made in ~ 
this case was, whether the State is embraced within the opera- 
tion of these laws; in other words, whether the property, ex- 
empt by law, from levy and sale to pay debts, is also ex- 
empt from levy and sale to pay taxes. These_laws are found- 
ed in a humane regard to the women and children of families. 
The preamble to the Act of 1822 announces the grounds upon 
which the Legislature acted. ‘ Whereas, (is its language,) it 
does not comport with justice or expediency, to deprive inno- 
cent and helpless women and children of the means of sub- 
sistence, be it therefore enacted, &c.” Cobb’s N. Dig. 385. 
Justice to women and children, in reserving the means of sub- 
sistence, and public expediency, or the interest which the State 
has in the sustenance and health and morality of the families 
of the people, were the inducements to this wisely benevolent 
legislation—legislation, standing in marked contrast with the 
heathenish severity of those laws, which, in some ages not very 
remote, not only subjected liberty, but also the corpse of a de- ‘ 
ceased debtor to the payment ofdebts. In this direction, pro- 
gress has been improvement. In our judgment, the State falls 
within the operation of a public law, passed for the benefit of the poor, 
and the State is within the policy of our own legislation upon this 
subject matter. In England, as a general rule, the King is not 
bound by an Act of Parliament, unless expressly named there- 
in. This is true here as to the State. No department of the Gov- 
ernment can be divested of its constitutional powers, by an Act 
of the Legislature. Nor could the King be deprived of his 
prerogative by any general words in an Act of Parliament. The 
executive power shall not, then, be impaired by construction. 

vot x1 12 
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Hence, generally, laws relating to all the subjects ofthe realm, 
do not bind the Crown, unless the King be named. But to this 
general rule, there are exceptions. Bacon says, “the Crown 
is bound by the general words of a Statute, made for the 
maintainance of religion, the advancement of learning, or the 
support of the poor;” and he gives for it a conclusive reason, 
to wit, “ because all Statutes in which the public are interested, 
ought to be so construed, that they may be effectual.” Bac. 
Ab. title Statuies, I. C. 13 Petersdorf Ab. 704. 11 Rep. 71. 
Smmith’s Com, 620. 1 Black. Com. 261, 262. 

So also the State is bound, although not named by an Act of 
the Legislature, for the maintainance of religion, the advance- 
ment of learning or the support of the poor. If not bound, such 
Acts might be defective in their operations. The whole public 
being interested, they must be so construed as to be effectual —that 
is, they must be so construed as to protect the rights of the public 
under them. This rule of construction imperiously demands 
that the Acts under review be construed so as to embrace and 
bind the State. Without such construction, they might be in- 
effectual, If the State is not bound by them—if the exempted 
articles can be sold for the tax of the citizen, then in cases 
where the whole property, the family Bible for example, will 
only be sufficient to pay it, the whole benefit of the law is lost 
to the family ; and in all cases the benefit of these laws is 
lost, and they become ineffectual, to the extent that the exempt- 
ed property is applied to pay the tax. Such construction im- 
pairs no power of the Government. It does not interfere with 
the power to impose and collect taxes, It does not assume 
that the Legislature has not the right to impose the tax, or to 
appropriate all the property of the citizen to pay it. It goes 
upon the idea, that the Legislature has waived, for reasons of 
humanity and of State policy, the right in these cases to sell the 
exempted property, to pay taxes. That the Legislature may 
waive this right expressly, or expressly forbear to exercise it, I 
presume will not be questioned. Ihave no question but that 
it can do so, as in these instances, to an extent that does not in 
any sensible degree, abstract from the necessary revenues of 
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the State. Should the Legislature, to suppose an extreme case, 
exempt all the property of the citizen from seizure and sale, to pay 
taxes, and thus defeat the tax-raising power, it would present a 
different question. Wehave no such question here. Well, if 
this can be done expressly, it can be done, and is done implied- 
ly, in all cases where the implication is necessary to give effect 
to a public law, relating to the promotion of learning, the en- 
couragement of religion or the support of the poor. 

[4.] The State is within the declared policy of the Acts. It 
is the interest of the State to foster the families of the people, to 
provide for the health and comfort of women and children, to 
preserve the charities of family life, to maintain the wealth- 
creating, virtue-engendering and population-increasing power of 
the homes of the people. This is not the place to enlarge upon 
the importance of preserving the means of subsistence to women ; 
and children, and maintaining the union of the members of fam- 
ilies, in a social and economical and monetary point of view. 
Let it suffice for the stern purposes of judicial opinion, to say 
that the wealth and population of the State, its peace and order, 
and the happiness of the people at large, depend, no little, in 
protecting the small modicum of land, andthe little allowance of 
personal property, given by law to insolvents, from levy and sale 
to pay taxes. If so, the State is within the policy of these ex- 
empting Statutes. She will not defeat her own policy. The 
Courts of justice will not so construe them as to defeat or weak- 
en that policy. 

Upon these points we shall remand this cause; and the other 
questions, growing out of the application fora new trial, need 
not be discussed. 

Let the judgment be reversed. 
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No. 14.—Wa. Hoskins, plaintiff in error, vs. Toe SraTe oF 
GeorcIa. 


[1.] Offences differing from each other and varying in their punishment, 
may be included in the same indictment, and tried at the same time, pro- 
vided they be of the same nature and differ only in degree; as, for in- 
stance, the forging of an instrument, and the uttering and publishing it as 
true, knowing it to be false. 

[2.] Upon an indictment for forgery, it is competent to prove that the wri- 
ting was actually passed, for the purpose of establishing the fraudulent in- 
tent with which it was made. 

[8.] As a general rule, in a criminal case, the State will not be allowed to re- 
open the testimony, after the Solicitor Gener] has stated to the Court 
that the evidence is closed. If, however, this is inadvertently done, and 
application is immediately made to tender further proof, it may be receiv- 
ed, provided, no motion has been made in behalf of the defendant, no evi- 
dence introduced, and his witnesses have been discharged in consequence 
of the declaration. 

[4.] As tothe right of the Court to interfere in directing and controlling the 
litigation before it. * Quere ? 

[5.] To constitute a forgery of an order for the delivery of goods, within 
the first section of the seventh division of the Penal Code, it is not necessary 
that the person whose name is forged, have goods in the hands of the 
drawee. 


Indictment for forgery, in Baker Superior Court. Tried be- 
fore Judge Warren, December Term, 1851. 


The indictment in this case was for forging an instrument, of 
which the following is a copy : 


“* Mr. Hoarey—Please let William Hoskins have fifteen dol- 


lars’ worth in your store, and you will obligeme. October 29th, 
1851. H. W. Vines.” 


The first count set forth the instrument, calling it an order, and 
charged defendant with forging it. The second was similar, 
except that the instrument was called an order or bill. ‘The 
third count, was for passing as true, or uttering the forged in- 
strument. The fourth and last count was for having said forged 
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instrument in his possession, with intent fraudulently to pass the 
same. 

On the trial, counsel for defendant moved the Court to com 
pel the Solicitor General to elect upon which of the counts he 
would try the prisoner; which motion being overruled, defend- 
ant’s counsel excepted. 

On demurrer tothe third and fourth counts for insufficiency, 
they were stricken out by the Court, and the prisoner put upon 
trial on the two first counts. 

The State proved that defendant wrote the instrument, and 
then proposed to prove by the clerk of Mr. Hora that prisoner 
presented it at the store and obtained the amount it called for, 
in goods and money. Counsel for defendant objected to this 
testimony, on the ground, that there was then no count in the 
indictment for “ passing” or “ uttering ” the forged instrument. 
The Court overruled the objection, and defendant excepted. 

The Solicitor General announced that he had closed his case, 
when the presiding Judge, in the presence and hearing of the 
Jury, suggested to the Solicitor, “if he had not better offer the 
order in testimony?” ‘To which proceeding, prisoner excepted, 
Ist. For irregularity and interference by the Court; and 2d, Be- 
cause the State had closed, and it was too late to offer other ev- 
idence. 

When the case was closed, counsel for prisoner asked the 
Court to charge the Jury, that this indictment could be sustain- 
ed only under the 9th or 10th section of the VIIth. division of 
the Penal Code; that it could not be under the 9th, because the 
instrument was not “a note, bill, draft or check,” nor under the 
10th, as that section made provision only for such “ other wri- 
ting not herein provided for ;” and there was no allegation in 
the indictment that this was such a writing as was not specially 
provided for; that the proof made out a different offence from 
that charged in the indictment, being the offence specially pro- 
vided for in the 14th section of the same division; and for 
which offence, prisoner could not be found “ guilty under this 
indictment.” 

The Court refused so to charge, but on the contrary, charged: 
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the Jury, “that the indictment was well founded under the said 
tenth section, without any such allegation as that required by 
counsel for prisoner; that the indictment was maintainable under 
the 10th or the 14th section, and the prisoner might be found 
guilty under either, provided the proof sustained the charge. 

To which refusal to charge, and charge as given, defendant’s 
counsel excepted. 


R. H. Crark, for plaintiff in error. 
Sol. Gen. Lyon, for defendant in error. 
By the Court—Lumrxin, J. delivering the opinion. 


William Hoskins was tried for the offence of forgery, in the 
Superior Court of Baker County. ‘The indictment contained 
four counts: Ist. For making a certain forged instrument, 
therein set forth, called an order ; 2d. Substantially the same as 
the first, except that the writing alleged to be forged, was termed 
an order or bill ; 3d. For uttering or passing the paper; and 4th, 
For having the same in defendant’s possession with intent fraudu- 
lently to pass the same. 

Before the indictment was read to the Jury, counsel for the 
accused moved the Court to compel the Solicitor General to 
elect upon which one ‘of said several counts he would try the 
prisoner, which motion was overruled, and this is alleged as er- 
ror. Counsel for the defendant then demurred to the 3d and 
4th counts, as insufficient in law, for a conviction for any of- 
fence, which demurrer was sustained by the Court. The indict- 
ment was then read, consisting of the two first counts only ; the 
others being stricken out. 

[1.] Was the Solicitor General compelled to elect which count 
he would proceed upon ? 

In Bulloch vs. The State, (10 Geo.- Rep. 47) this Court held, 
that where there are several counts in an indictment, charging 
different grades of the same offence, with punishments differing 
in degree only, but of the same nature, and the Jury return a 
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general verdict of guilty, the judgment will not be arrested, but 
the Court will award judgment for the highest grade of offence 
charged in the indictment. 

And such, we understand to be the general tenor of the au- 
thorities. Benjamin Rynders, of New York, being indicted for 
forgery, a similar motion was made by his counsel, to the one 
now under consideration. Chief Justice Savage, in deljvering the 
opinion of the Court, said, that there would be an incongrui- 
ty in incorporating in the same indictment, offences of a differ- 
ent character, such, for instance, as forgery and perjury, could 
not be denied; and that in such a case, a Court would refuse 
to hear a trial upon both, there could be no doubt. But that, 
when offences of the same character, differing only in degree, 
are united in the same indictment, the prisoner may, and ought 
to be tried on both charges at the same time. And such was 
adjudged to be the case then before the Court. The prisoner 
was indicted for forging the check and also for publishing it as 
true, knowing it to be false. ‘These were admitted to be differ- 
ent offences and were punished with different degrees of sever- 
ity, but were nevertheless held to be properly united, both in the 
indictment and the trial. The prisoner might be convicted of 
one and not of the other. So of murder or manslaughter, of 
_ grand and petit larceny, of assault and battery, and an assault with 
* intent to murder; in which cases, no Court would refuse to try 
_ the prisoner upon all the offences charged. 12 Wend. 425. 

But suppose it were otherwise, the two last counts in the in- 
dictment being, upon demurrer, stricken out, there was really 
nothing left but the charge of forgery. 

Afterthe witness, George W. Sutton, was sworn, he was asked 
by the Solicitor General to tell all he knew about the prisoner’s 
having passed to him, as the clerk of Hora, the order alleged 
to have been forged, and what he gave him out of the store on 
said order? This question was objected to, because it .was in- 
tended to elicit testimony to prove that Hoskins had passed the 
instrument, when he was only indicted for making it. The ob- 
jection was overruled, and the interrogatory directed to be an- 
swered, and this assigned as error. 
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[2.] The order; which is the subject matter of this prosecu- 
tion, purported to have been drawn by Hiram W. Vines, on a 
merchant by the name of Hora, requesting the latter to let 
the defendant have fifteen dollars’ worth of goods. at his store. 
The indictment charged, that the forgery was perpetrated with 
intent to injure the ostensible maker, Vines. A. J. Swinney, a 
witness previously sworn on the part of the State, testified that 
he had furnished the accused with the paper upon which this 
order was written. Now, the evidence of Sutton was compe- 
tent for the purpose of showing that the order was actually pass- 
ed, and thereby establishing the quo animo, or intent with which 
it was forged Besides, by tracing the custody of this forged 
instrument to Hoskins, in connection with the fact that the paper 
had been supplied to him upon which it was written, it 
demonstrates the truth of the charge in the indictment, that he 
was the forger. 

Before the Solicitor General had tendered in evidence the or- 
der, he announced that he had closed the case, when the pre- 
siding Judge suggested to him publicly and in the hearing of the 
Jury, that he had better offer the instrument in evidence. It was 
then introduced and allowed to be read, to all of which, coun- 
sel for the prisoner excepted. 

[3.] We recognize the rule, and are not disposed to relax it, 
that after the testimony has closed on the part of the State, in“ 
criminal trials, that it shou'd not be re-opened. It will not do to 
allow to any party the right to introduce evidence at any time, 
at his own election, and without reference to the stage of the 
trial on which it is offered. It is obvious that by permitting such 
a practice, the proceedings of the Court would be often great- 
ly embarrassed, the purposes of justice obstructed, and the 
parties themselves be surprised by evidence destructive of their 
safety, and against which they could not guard. To prevent 
such mischievous consequences, all Courts find it necessary to 
establish some fixed general rules on the subject. 

But here the State had not closed; there was the locus peniten- 
tig. The intimation which fell from the Bench, was cotemporan- 
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eous with the announcement by the State’s attorney. Suppose 
the suggestion had proceeded from the associate counsel, instead 
of the Court, and when the Solicitor General announced that he 
had closed, his associate had said, No, we will offer the order 
first, to the Jury. Would there be any doubt in that case? 
We apprehend not. The fact that the suggestion came from 
the Court, can make no difference. No motion had been made, 
nor testimony tendered on the other side, and the witnesses 
were not discharged by reason of this declaration. 

[4.] As to the right of the Court to interfere in the manage- 
ment of a cause, civil or criminal, in reforming the pleadings 
and directing the necessary proofs to be adduced; in short, in 
assuming the general superintendence and control of the litigation 
before it, it is a point of extreme delicacy with which we are 
reluctant to interfere. We are not inclined to deny the power, 
in toto ; still less, to encourage its exercise. We see nothing in 
the present case to demand imperatively the corrective interpo- 
sition of this Court. 

[5.] When the testimony had closed on the part of the State, 
counsel for the prisoner asked the Court to charge the Jury, that 
this indictment could only be sustained, either under the 9th or 
10th sections of the 7th division of the Penal Code; that it 
could not be sustained under the 9th, inasmuch as the writing 
charged to be forged, did not answer to che description of in- 
struments designated in that section ; that it could not be sup- 
ported under the 10th, as that only made provision for “ such 
other writings as had not been previously designated,” and that 
there was no allegation in the indictment that this was sucha 
writing as was not otherwise. provided for, which averment was 
necessary ; that an offence could not be established under the 
tenth section, if testimony showed that it was elsewhere provided 
for, and that it appeared from the evidence, that the offence, if 
any, came under the 14th section of the division of the Code 
against forging and counterfeiting, and that consequently, the 
prisoner could not be convicted at all under this indictment. 

The Court declined to make these several charges, but on the 
contrary, and in lieu thereof, instructed the Jury, that the indict-, 
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ment was well founded under the 10th section of the 7th divis- 
ion, without any such allegation as that contended for by pris- 
oner’s counsel, and that it was under this section that the bill of 
indictment was preferred. The presiding Judge farther stated, 
that an indictment, if supported by the proof, was maintainable 
either under the 10th or 14th sections, and that the prisoner was 
also subject to indictment and to be convicted under the 14th 
section, if the proof was sufficient; and that if they believed the 
prisoner forged the writing in question, they could find him guil- 
ty, under the indictment. 

Counsel for the defendant excepts, and says that the Court 
committed error in declining to charge as requested, and also, in 
the charge as given. © 

[4.] Itis indispensably necessary toa proper understanding of 
the various points embraced in this last assignment of error, that I 
should transcribe the Ist, 9th, 10th, and 14th sections of the 
7th division of the Penal Code of Georgia. 

Section 1st enacts, “If any person or persons shall falsely and 
fraudulently make, forge, alter or counterfeit, or cause or procure 
to be falsely and fraudulently made, forged, altered or counterfeited 
or willingly aid or assist in falsely and fraudulently making, forg- 
ing, altering or counterfeiting, any audited certificates, or other cer- 
tificate issued or purporting to have been issued by the Auditor 
General, or other officer authorized to issue the same, or‘any order 
or warrant issued, or purporting to have been issued by the Govern- 
or, or the President of the Senate or Speaker of the House of Repre- 
sentatives of the General Assembly of this State, or by any offi- 
cer of the government, or authorized person, on the treasury of 
said State, for any money or other thing, or any warrant for land 
issued, or purporting to have been issued by the Justices of any 
Land Court, or by any other tribunal, officer or person, au- 
thorized to do so within this State, or any certificate, draft, war- 
rant, or order, from any of the public officers of this State, is- 
sued or purporting to have been issued under or by virtue of an 
Act or Resolution of the General Assembly of this State; or any 
certificate, draft, order, or warrant issued, or purporting to have 
been issued by any Coutt, officer, or person authorized to draw on 














Y LIBRARY 


mi he 


Anse” 


4 
ge 


UNIV. OF 


COLUMBUS, JANUARY TERM, 1852. 99 
Hoskins vs. The State of Georgia. . 











the treasury of this State, or for public money wherever the 
same may be deposited; or any deed, will, testament, bond, 
writing obligatory, bill of exchange, promissory note, or order 
for money, or goods, or other things of value; orany acquittance 
or receipt, or any indorsement or assignment of any bond, writing 
obligatory, bill of exchange, promissory note, or orderfor money 
or goods, or other thing orthingsof value, with intentto defraud 
the said State, public officer or officers, Courts, or any person 
authorized, or any person or persons whatever; or shall utter 
or publish as true, any false, fraudulent, forged, altered, or coun- 
terfeited, audited certificates, Governor’s, President’s, Speaker’s, 
public officer’s, Court’s, or duly authorized person’s, certificate, 
draft, warrant or order, so as aforesaid issued or purporting to 
have been issued, or any deed, will, testament, bond, writing 
obligatory, bill of exchange, promissory note, or order for money, 
or goods, or other thing or things of value, or any acquittance 
or receipt for money or goods, or other thing or things of value, 
or any endorsement or assignment of any bond, writing obligato- 
ry, bill of exchange, promissory note, or order for money or 
goods, or other thing or things of value, with intent to defraud 
the said State, public officers, Courts, or persons authorized as 
aforesaid, or any other person or persons whatsoever, knowing the 
sameto beso falsely and fraudulently made, forged, altered, or 
counterfeited ; every such person so offending, and being thereof 
lawfully convicted, shall be punished by imprisonment and labor in 
the penitentiary, for any time not less than four years, nor longer 
than ten years.” 

Sec. IX. “If any person shall falsely and fraudulently make, 
forge, counterfeit, or alter any note, bill, draft, or check of, or 
on, any person, body corporate, company or mercantile ‘house 
or firm, or purporting so to be; and fraudulently utter, publish, 
pass, pay, or tender the same in payment, or demand payment 
of the same, knowing the said bill, note, draft or check, to be 
forged and counterfeited, or falsely and fraudulently altered, such © 
person so offending, shall on conviction, be punished by confine- 
ment and labor in the penitentiary, for any time not less than two 
nor longer than ten years.” 
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Sec. X. “ If any person shall fraudulently make, sign, forge, 
counterfeit, or alter, or be concerned in the fraudulent making, 
signing, forging, counterfeiting or altering, any other writing not 
herein provided for, with intent to defraud any person or persons, 
bank or other corporate body, or shall fraudulently cause or pro- 
cure the same to be done, such person so offending shall, on 
conviction, be punished by imprisonment and labor in the peni- 
tentiary, for any time not less than two years, nor longer than 
five years.” 

Sec. XIV. “If any person shall designedly, by color of any 
counterfeit letter or writing, made in any other person’s name, 
or fictitious name, obtain from any person money, goods, chattels 
or other valuable thing, with intent to defraud any person, mer- 
cantile house, or body corporate or company, of the same, such 
person so offending shall, on conviction, be punished by impris- 
onment and labor in penitentiary for any time not less than 
two years, nor longer than seven years.” 

We agree with counsel for the prisoner, that this prosecu- 
tion cannot be sustained under the 9th section of the 7th divis- 
ion of the Code, because that applies to notes, bills, drafts or 
checks, and this instrument is neither. And further, we concur 
with him in holding, that a conviction cannot be had under the 
.10th section of that division. Not, however, for the reasons 
that he assigns, that the indictment does not charge that the in- 
strument alleged to be forged, was some “other writing,” not 
otherwise provided for by the Code, nor yet, because the offence 
is provided for in the 14th section of this division. For it is 
evident that the 14th section does not embrace the crime of 
Jorgery. Butitis an offence expressly included in the 1st sec- 
tion of the 7th division of the Penal Code. 

After enumerating a great variety of documents, public and offi- 
cial, which are made the subject matter of forging and counterfeit- 
ing the 1st section enacts, that if any person shall falsely and 
traudulently make or forge ‘any deed, will, testament, bond, 
writing obligatory, bill of exchange, promissory note, or order 
for money or goods, or other thing or things of value, with in- 
tent to defraud any person whatever, any such person so offend- 
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ing, and beipg thereof lawfully convicted, shall be punished by 
imprisonment and labor in the penitentiary, for any time not less 
than four, nor longer than ten years.” New Digest, 800, 801. 

Mr. Clark contends, that admitting the paper to be an order 
for the delivering of fifteen dollars’ worth of goods, that it is not 
an order of the kind intended by this section; that it has long 
been settled in England upon a similar Statute, that the order 
within the purview of the Court, must be one imparting a right 
on the part of the person who is supposed to have made it, and 
a duty on the part of the person on whom itis made ; that where 
it seems to leave compliance or refusal optional, and applies rather 
tothe favor than the justice of the person on whom it is drawn it is 
not within the Statute as not being an order on which the party 
taking it can place any reliance ; that it is the usurpation of an- 
other’s right, which the Legislature intended to punish and pre- 
vent. 

That this ingenious distinction is supported by authority, we 
cannot deny. 1 Leach, 111, note. Ib. 134. 16.365. 2 Leach, 
615. Mitchell’s case, Foster, 119. 3 Chitty’s C. L. 1033. In- 
deed we are constrained to admit that the Statute of 7 Geo. II. 
c. 22, of which that portion of ours upon which I am comment- 
ing, is almost a transcript, repeatedly received the construction 
in the British Courts which is claimed by counsel, and that the 
decisions have been uniform to that effect, and are so recogniz- 
ed by standard writers on the Criminal Law of that country. 

But the strict construction adopted in relation to this English 
Statute, never has obtained in the American Courts. It was 
enforced in New York, and the Legislature amended the Act so 
as to extend to orders purporting to be made without, as well 
with, right or authority in the person whose name may be forged. 
The People vs. Thompson, 2 Johns. Cases, 342. 

It arose wholly in the mother country from the penalty which 
was to follow a conviction, viz: death ; and to apply it under 
our Code, which is not only mild in its punishments, but which 
declares that any indictment shall be deemed sufficiently techni- 
cal and correct, which states the offence so plainly, that its na- 
ture may be easily understood by the Jury, would be to thwart 
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the designs of the Code. ‘The word “ order,” is in daily use all 
over the land, and its meaning well understood. We send or- 
ders to tradesmen, by our children, servants and neighbors, and 
through the mails, for merchandise, without ever supposing for 
a moment, that we possess the power to compel their compliance. 
It is a mere request, and nothing more. We are clear, therefore, 
that this case is within the mischief intended to be prevented, as 
well as within the language of the Ist section of the 7th divis- 
ion of the Code. 

Counsel for the prisoner further insists, that the offence proven, 
if any, fell within the 14th section, as heretofore cited, and con- 
sequently, was not embraced within the 10th section, as ruled 
by the Court. The Circuit Judge admitted, and so charged the 
Jury, that an indictment might be framed under this section and 
a conviction had, provided the necessary proofs were made; 
and in this we think he was right. 

The learned counsel is both right and wrong, in respect to 
his position. Hoskins having obtained from Hora money and 
goods by color of this forged writing, made in the name of 
Vines, is unquestionably liable, under the 14th section, for that of- 
fence. But it is not true, that he could be convicted under that 
section for the crime of forgery. Obtaining goods on false 
writings is one offence ; forgery is another, and altogether differ- 
ent offence. And we are all satisfied that the Jury, who are 
made the judges of the lawas well as of the facts, are fully 
warranted in returning a verdict of guilty against the defendant, 
within the Ist section of the 7th division of the Penal Code, 
upon which we must presume the indictment was framed. 

The judgment against the prisoner must consequently stand 
affirmed. 
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No. 15.—Cuarner B. Srrance and others, plaintiffs in error, 
vs. Witu1aM Bett, defendant in error. 


[1.] Where, by an Act of the Legislature, certain commissioners were au- 
thorized to assess the damages which the owners of town property might 
sustain by the removal of the county site : Held, that such commissioners 
had no jurisdiction to try the question of title to land—under the Constitu- 
tion, that jurisdiction being vested in the Superior Court. 


{2.} Where two or more persons claim the same thing, by different or sep- 
arate interests; and another person, not knowing to which of theclaimants 
he ought of right to render a debt or duty, or to deliver property in his 
custody, fears he may be hurt by some of them, he may exhibit a bill of 
interpleader against them. 


In Equity, in Marion Superior Court. Decision on demurrer, 
by Judge Iverson, September Term, 1851. 


The General Assembly of 1847 passed an Act, among other 
things, to provide for the location of a new County site, in the 
County of Marion, and to compensate the owners of lots at the 
old site (Tazewell) for the depreciation of their real estate, by 
reason of the removal. Under this Act, commissioners were 
appointed to assess the amount of depreciation, who, under the 
Act, were required to issue Gertificates to the owners, of the 
amount ascertained ; and the County Treasurer was required to 
pay to the holders of these certificates, the amount thereof, 
without farther order. 

William Bell, the County Treasurer, filed his bill of inter- 
pleader, against Charner B. Strange and William Wells, al- 
leging, that upon a certain house and lot, known as the Village 
Hall, there was assessed by the commissioners as loss, the sum 
of $757, to which sum, said Strange and Wells each claimed a 
certificate, as the true owner of the property. The commis- 
sioners issued the certificate to Strange, but at the same time 
issued to Wells a certificate for $228, being fifty-seven per 
cent. (the rate adopted by the commissioners,) upon $400, be- 
ing the amount of Wells’ interest in the .property, as returned 
to the ‘Tax Receiver by him. ‘The bill alleged that Strange had, 
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obtained a mandamus zi si against complainant, to compel him 
to pay overthe sum specified in the certificate to him, which 
was still pending; and that Wells had employed counsel, and 
was preparing also to prosecute, not only this claim on the cer- 
tificate to him for $228, but also for the whole amount of de- 
preciation assessed by the commissioners upon the Village Hall. 
The bill farther alleged that the $228 allowed to Wells, had 
been previously included and allowed by the commissioners, in 
the certificate granted to Strange; and that, under these cir- 
cumstances, the complainant could not safely pay over the 
amount of the assessment without the direction of the Court. 
The prayer was for an injunction to restrain Strange and Wells 
from prosecuting their claims against complainant, and that they 
be compelled to interplead, and the rightful owner be decreed by 
the Court, to receive the fund in the hands of the complainant. 

Strange, by his counsel, demurred to this bill, for want of 
equity. The Court overruled the demurrer, and this decision is 
assigned as error. 


B. Hitt and E. H. Woratxt, for plaintiff in error. 
W. Wituiams, for defendant in error. 
By the Court—Warner, J. delivering the opinion. 


The complainant, who is the County Treasurer of Marion 
County, filed his bill ofinterpleader, in the Court below, alleging 
that Strange and Wells both claim to be the owners of the 
“Village Hall,” in the town of Tazewell, and both claim from 
him the payment of the damages assessed by certain commis- 
sioners, under the Act of 1847, on account of the removal of the 
County site from the Town of Tazewell. 

[1.] By the 7th section of the Act of 1847, it is provided 
that five commissioners should assess the damages sustained 
by the owners of town property, in the Town of Tazewell, on 
account of the removal of the County site, the same to be fixed 
at the amount the owners thereof placed upon it, in their re- 
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turns of taxable property, for the year 1847, and. execute to the 
owners of said town property, a certificate declaring the damage 
thus sustained, which certificate shall become a debt against the 
County Treasurer of said County, &c. Strange obtained a cer- 
tificate from the commissioners, that he had been damaged by 
the removal of the county site $757, as the owner of the “ Vil- 
lage Hall.” 

When a branch of this case was before us on a former oc- 
casion, we held, that the certificate of the commissioners was 
conclusive upon the County Treasurer, as to the amount assess- 
ed by them to be due, and that the same was adebt due against 
the County, which he could not question. Bell vs. The State, 
9 Geo. Rep. 390. The County Treasurer does not now question 
the amount of the assessment or the validity of the debt, but asks 
to be protected in making payment of that debt; alleging that 
he is in danger of being hurt or injured, if he pays it to Strange, 
who is the holder of the certificate. The defendants demur to 
the bill, and insist that inasmuch as it appears on the face of it, 
that Wells urged, before the commissioners, that he was the own- 
er of the “ Village Hall” and that they considered and rejected 
his claim of ownership, and granted the certificate to Strange 
that he is now concluded, by the judgment of the commissioners, 
from asserting his right of ownership to the property ; that if he 
was dissatisfied with the decision of the commissioners, he 
ought to have sued out a writ of certiorari, and had the judg- 
ment of the commissioners reversed, if erroneous. The answer 
is, that the Legislature intended to compensate the owners of 
town property in Tazewell, but made no provision as to the 
mode of trying the title to the property, in case of a dispute in 
relation thereto. The commissioners had no jurisdiction to 
hear and decide the question of title between Wells and Strange. 
The jurisdiction to_try the question of title to land, is vested, 
by the Constitution, in the Superior Court. Hence, the judg- 
ment of the commissioners, granting the certificate to Strange, 
did not conclude Wells from asserting his ownership to the pro. 
perty ; and if he was, in fact, the,real owner of the property, he _ 
is entitled to the damages, notwithstanding the certificate of the 

voL x1 14 
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commissioners.. With regard to the certiorari, which Wells 
might have sued out, we have only to say, thatifit had been 
sanctioned and sustained, and a new trial ordered before the 
commissioners, to try the question of ownership to the land and 
its appurtenances, such order of the Superior Court would have 
been mere brutum fulmen—the commissioners having no jurisdic- 
tion to hear and determine that question, under the provisions 
of the Constitution. i 

[2.] When two or more persons claim the same thing, by 
different or separate interests, and another person, not knowing 
to which of the claimants he ought of right to render a debt or 
duty, or to deliver property in his custody, fears he may be hurt 
by some of them, he may exhibit a bill of interpleader against 
them. 1 Smith’s Chan. Prac. 468. Story’s Eq. Plead. 237. 

The bill of interpleader is equally proper, though the party 
be not actually sued, or be sued by one of the conflicting claim- 
ants only, or though the claim of one defendant be actionable 
at Law, and the other in Equity. Richards vs. Salter, 6 Johns. 
Chan. Rep. 447. Angell vs. Hadden, 15 Vesey, 244. In our 
judgment, the complainant makes out a proper case for a bill 
of interpleader, and there is no error in the Cou t below in over- 
ruling the demurrer. 

Let the judgment of the Court below be affirmed. 





No. 16.—Epwin A. Apams et al. plaintiffs in error, vs. Witt1aM 
Mize, defendant in error. 


{1.] A defendant, coming into possession of slaves as a loan, after the death 
of the lender, and with knowledge of the title to the plaintiff, derived by 
will from the lender, asserts title to the slaves and declares that he will 
hold them in spite of them: Held, that this, coupled with user and acts of 
control, is a conversion 
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Trover, in Talbot Superior Court. Tried before Judge Iver- 
son, September Term, 1851. 


Edward A. Adams and wife and others, the children of Lou- 
isa Mizell, brought an action of trover against William Mizell, 
for a negro woman, Rose, and her descendants. The ‘ plaintiffs 
below claimed under the will of Allen Dorman, the father of 
Louisa Mizell. They proved, upon the trial, that about one 
year after the marriage of defendant below, with Bouisa Mizell, 
about 1818, Rose was sent home with them by Allen Dorman, 
to be well treated until he called for her, saying that he would 
not give her to them to spend, but to keep until he called for her. 
That defendant had been in possession of the negro and her de- 
scendants ever since; always claimed them as his own, and © 
worked and treated them as owners of slaves usually do. One 
of the witnesses had a conversation with defendant sometime 
before the commencement of this suit, about a threatened suit, 
by one of the plaintiffs, in which conversation defendant stated, 
that “he knew that Allen Dorman had given said negroes to 
his (defendant’s) children in his will, but that they were his and 
he should hold them in spite of them.” 

Defendant’s counsel moved for a non-suit, on the ground that 
there was no proof of a conversion. The Court granted the mo- 
tion, and entered a non-suit, and this decision is here assigned 
as error. 


B. Hitz and E. H. Woraut, for plaintiffs in error. 
L. B. Smrru, for defendant in error. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] According to the evidence, the defendant received the 
negroes as a loan for an indefinite term. After his marriage 
with the mother of the plaintiffs, the woman, Rose, was sent 
home with him by his father-in-law, under whose will the 
plaintiffs claim, “ to be well treated until he called for her,” he . 
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saying farther, “ that he would not give her to them to spend, 
but to keep until he called for her.” The evidence farther is, 
that the defendant had been in possession of Rose and her de- 
scendants ever since ; always claimed them as his own, and 
worked and treated them as owners of slaves usually do. It is 
farther in evidence, that one of the witnesses had a conversa- 
tion with the defendant before this suit was instituted, about a 
threatened suit by one of the plaintiffs, in which defendant 
stated, that he knew that Allen Dorman had given the ne- 
groes to his (defendant’s) children in his will, but thatthey were 
his, and he should hold them in spite of them.” Upon this evi- 
dence, the Court non-suited the plaintiffs, because there was no 
proof of conversion, and they have excepted. The-user and 
control of the slaves alone do not amount to conversion, be- 
cause consistent with the lender’s title, according to the right of 
possession, which the defendant acquired by the loan. There 
was. nothing in them tortuous. But the assertion of a title to 
the property, made after the death of the lender, with knowl- 
edge of the plaintiffs’ title, and made in direct reference to 
their title, and a declaration that he would hold it, in spite of 
them, in addition to the use and control, is proof of conversion. 
The defendant negatived both the right of property and right 
of possession of the plaintiff; repudiated the character in which 
he acquired the possession, and appropriated the property. These 
things constitute conversion, and the evidence provesthem. The 
case, in our opinion, ought tohave gone to the Jury. Liptrot 
vs. Holmes, 1 Kelly, 391, ’2. 

Let the judgment be reversed. 
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No. 17.—Frances Lennarp, plaintiff in error, vs. THomas 
Boynton, defendant in error. 


[1.] One to whom a slave is hired for a year, is entitled to no abatement of 
the price because of the death of the slave after the commencement of the 


term. 


Assumpsit, &c. in TalbotSuperior Court. Decision by Judge 
Iverson, September Term, 1851. 


Thomas Boynton brought suit against Frances Lennard, on a 
note for $100, given forthe hire of a negro, for the year 1850, 
and payable to Rebecca Boynton, or bearer. 

Frances Lennard pleaded that the negro died on the Ist 
May, 1850, and that the note was transferred to Lennard on Ist 
February, 1851, after it was due, and with notice of this de- 
fence: 

On motion, the Court below struck out this plea, and this de- 
cision is assigned as error. 


E. H. Worarut, for plaintiff in error. 
B. Hitt, for defendant in error. 
By the Court.—Lumrxin, J. delivering the opinion. 


[1.] The only question in this case is, whether, when a negro 
is hired: for a year, andhe dies within the time, the hirer should be 
allowed a credit upon his note, from the time of the negro’s 
death to the end of the year, for so much as the hire for that time 
would amount to? 

In Scotland, France, Canada, Louisiana, and indeed all those 
countries where the Civil Law obtains, it is probable that the hire 
would be apportioned. In South Carolina, where the Common 
Law has never been adopted throughout, as the basis of their 
jurisprudence, the same doctrine obtains, and the Courts of that 
State apply the same principle to real estate. Ripley vs. Wight- 
man, 4 McCord’s R. 447. 
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In Virginia, it has been held, that if a slave who is hired 
for a year, be sick, or run away, the tenant must neverth:- 
less pay the hire; but if the slave die without any fault in the 
tenant, the owner and not the tenant, should lose the hire from the 
death of the slave, unless otherwise agreed upon. Gurge vs. 
Elliot, 2 Hen. & Munf. R. 5. 

The reason given by Chancellor Taylor is, that pursuing this 
rule, the act of God falls on the owner, on whom it must have 
fallen if the slave had not been hired. Von constat ! 

And the Court of Appeals of South Carolina, seem to consid- 
erthis decision and the previous ruling of their own, in Ripley 
vs. Wightman, that if a man lease a house for a year, and du- 
ring the time it is rendered untenantable by a storm, the rent 
ought to be apportioned according to the time it was occupied, as 
decisive of the question, that where a slave hired for the year, 
dies within the year, his wages should be apportioned. Bacol vs. 
Panell, 2 Bailey's R. 424. 

The Supreme Court of Missouri had occasion to consider this 
point, in Dudgeon vs. Teap, (9 Missouri R. 867,) and while they 
adhere to the decision of Chancellor Taylor, and which seems 
to be authority for all the subsequent adjudications upon this 
subject, they state distinctly, that if the analogies of the law on 
the subject of rents be adhered to with strictness, that this doctrine 
cannot be sustained. And so we think. 

If natural justice requires that rent ought to be abated or ap- 
portioned, because the thing to be enjoyed be entirely lost or ta- 
ken away from the tenant, it would be unreasonable to allow the 
owner hire for a “ dead negro.” 

But we apprehend the principle to be now well settled that 
where the lessee covenants to pay rent, he is bound to pay it, 
whatever injury may happen to the demised premises; and that 
if the tenant would guard himself against loss by fire and tem- 
pest, he must introduce into his lease an exception to this effect. 
Paradine vs. Jane, Aleyn R. 27. Cited per Lord Ellenborough, 
C. J. 10 East. 533. Argument, Brecknosk Company vs. Pritch- 
ard,6 T. R. 751. Recognized per Lord Kenyon C. J. Ib. 752. 
Wood. L. and T. 5th ed. 471, 418. Belfleur vs. Weston, 1 Term 
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Rep. 312. Monk vs. Cooper,2 Lord Raymond, 1477. Carter vs. 
Cunnius, 1 Ch. Cases, 83. 2 Vernon, 280. 1 Fonbl. Eq. 378, 
379, and the authorities there cited. 

This is no longer an open question with this Court, as to real 
estate. Inthe well-considered case of White vs. Molyneuz, (2 
Kelly’s R. 124) we held, upon a full review of all the authorities, 
that in case of express contracts to pay rent, the destruction of 
the premises by fire, or violence, or any casualty whatever, is not 
a good defence to an action to recover the rent, unless there is 
an express stipulation to that effect; and that a Court of Equity 
could not relieve against such contracts, under such circumstan- 
ces. 

With that opinion, supported as itis by an overwhelming weight 
of authority, we have no reason to be «lissatisfied. Independent 
of precedents, and if this were a case of the first impression, 
why I ask, should not a party who, by his contract, creates a duty 
or charge upon himself, he bound to make it good, notwithstand- 
ing any accident by inevitable necessity ? 

But itis said, that it would be unreasonable that these things 
which are inevitable by the act of God, which no industry can 
avoid, nor any policy prevent, should be construed to the pre- ~ 
judice of any person in whom there was no laches. 1 Rep. 97. 
And the maxim of the Common Law, actus Dei nemini facit in- 
juriam, is invokedin aid of the defence set up to the recovery 
of this hire. 

How far this principle was justifiable inad judging emblements 
to those who had an uncertain interest in lands, which was de- 
termined between the period of sowing and the severance of 
the crop, I will not undertake to say. That the rule, like many 
others respecting real estate, was introduced to favor the landed 
aristocracy of England, by encouraging husbandry and prevent- 
ing the ground from remaining uncultivated, is obvious enough. 

But where it is assumed as the ground for a legal judgment, 
that the dispensation of Providence shall prejudice no one who 
is guilty of no default on his part, I beg leave to demur to the 
proposition. Not to adduce innumerable other illustrations, I 
will refer to one only, which is directly in point. Negroes were 
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hired at the beginning of last year, owing to the high price 
of cotton and other produce, at the most extravagant rates, 
throughout the State. Owing to the unparalleled drought in the 
middle countries, the failure in the crops was almost entire. Is 
not this actus Dei, in withholding the early and the latter rain? 
No laches is attributable to thehirer. If the death of the negro 
would entitle him to relief, why should not this other Providen- 
tial visitation? In our judgment, neither should. He hired the 
slave for the year, unconditionally. He must comply with his 
engagement. 

The one view of this matter is simple and intelligible ; it is 
neither more nor less, than the coercion of the party to fulfil his 
contract. The other is vague and fluctuating, because it rests 
on no solid foundation. For I speak with reverence, when I 
say that the acts of God, by hail, drought, inundation, pestilence, 
tornado, and the ten thousand judgments, public and private, 
by which he afflicts for their good, the children of men, prevent 
the fulfilment of more contracts, than all human misconduct put 
together. 

Suppose it were otherwise, why should the loss fall exclu- 
sively upon the owner of the reversion or fee? Is it notenough 
that he is deprived of his property? And is not the hirer the 
quasi owner for the time being? Does he not take the risks for 
the year, unless he stipulates against them? Does he pay a pre- 
mium by way of addition to the price of hire, for life insurance ? 
If not, why give him virtually the benefit of such a policy? 
Why tax the owner with it, when he is paid nothing for it? He 
agrees to take the value of the servant’s labor merely ; and ifhe 
is to be considered as having insured his life, he should be com- 
pensated for the risk. 

The uncertainty of the negro’s life was equally well known 
to both Boynton and Lennard, when the contract for the hire 
was entered into between them. They were capable of making 
their own agreement, and in the way most acceptable to them- 
_ selves. What power has any Court to modify or change their 

contract? When the slave was delivered, the contract was exe- 
cuted by the owner. His part of it was performed. Lennard 
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expressly stipulated to pay the hire; and however hard it may 
be upon him to pay wages for services which cannot be rendered, 
let it be kept in mind that he brought this hardship upon him- 
self. It was his own voluntary act, and he has no claims upon 
the justice of the Courts to be relieved. 

Apart from the principle involved, motives of public policy 
forbid a rescission of this contract. Humanity to this depend- 
ent and subordinate class of our population requires, that we 
should remove from the hirer or temporary owner, all temptation 
to neglect them in sickness, or to expose them to situations of 
unusual peril and jeopardy. We say to them, go, and they must 
go; stay, and they must stay ; whether it be on the railroads, the 
mines, the infected districts or any where else. Let us not in- 
crease their danger, by making it the interest of the hirer to get 
rid of his contract, when it proves to be unprofitable. Every 
safeguard, consistent with the stability of the institution of slavery, 
should be thrown around the lives of these people. For myself, I 
verily believe, that the best security for the permanence of slavery, 
is adequate and ample protection to the slave, at our own hands. 

Slavery not being tolerated in England, no case precisely in 
point could be found in the Reports of that country. In our 
judgment, however, the case of rent for demised premises and 
that of the hire of negroes, is not only strikingly, but. strictly 
analogous. One is compensation for the use of houses and lands, 
the other for slaves. And if the Courts will not relieve the ten- 
ant from the.payment of rent, when the demised premises is 
destroyed by casualty, and we have held that they could not, 
still more emphatically does policy at least, if not principle, for- 
bid relief against the hire of a negro who has died before the 
expiration of the term. We have great respect for the distin- 
guished Chancellor of Virginia, who decided differently, and 

for the very able tribunals in our sister States, who have sub- 

scribed tothe doctrine thus established. Entertaining a contrary 

view of this question, both upon principle and policy, we can- 

not interfere to discharge Mr. Lennard from his undertaking, 

fairly and freely made, however hard it may appear. 

The judgment of the Circuit Court must be affirmed. 

von x1 15 
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No. 18.—Ricuarp R. Respass, plaintiff in error, vs. Joan Youne, 
defendant in error. 


{1.] In an action of trover, for the recovery of a slave, alleged to have been 
loaned by a father to his daughter, and the evidence was conflicting, as to 
whether it was a gift ora loan of the slave in controversy : Held, that on 
the trial, it was the duty ofthe Court, to have instructed the Jury what the law 
required to constitute a valid parol gift of the slave in question ; and also, 
what the law denominates a loan ofthe slave, and then to leave the Jury 
to decide, from the whole of the evidence, whether it was a gift or a loan ; 
and that it is error for the Court to express any opinion to the Jury, as to 
whether the evidence proves a loan of the slave or a gift; but that the 
question of loan or gift, is exclusively for the consideration of the Jury, from 
the whole of the evidence submitted. 


Trover, in Marion Superior Court. Tried before Judge Iver- 
son, September Term, 1851. 


This was an action of trover, brought by John Young against 
Respass, for a negro girl named Ann. The defendant below 
‘claimed the negro as a purchaser, from Eason Joiner, the son- 
in-law of Young, and to whom the defendant alleged a gift of 
the negro. Upon the trial of the case, it was proved by Ma- 
rion Young, that in 1841, his father told him to take the girl, 
Ann, to the house of James West; that he carried her as far as 
Hardy Hunter’s, where his sister was, and left her there, but shortly 
~ afterwards, she was at the house of West, but how she got there 
witness did not know. Jas. West proved, that in 1839 or 1840, 
Mrs. Joiner, then a girl about sixteen years old, came to his 
house and asked him if he would take the girl, Ann, and keep 
her for her victuals and clothes ; that he agreed to keep her on 
those terms, and did keep her under that agreement nearly two 
years; that during that time, Young, the plaintiff, visited his 
house several times, and did not claim the girl ; he saw her, but 
said nothing about her. Miss Young claimed the girl, and wit- 
ness held her as the property of Miss Young; that in 1841 or 
1842, Miss Young married Eason Joiner; that they went to 
house-keeping in about a month afterwards, and took the girl 














COLUMBUS, JANUARY TERM, 1852. 115 
Re: pass vs. Young. . 








Ann, from his house, home with them ; and that Young visited 
h’s daughter frequently after her marriage. The depositions of 
Hardy Hunter were offered in evidence, stating, among other 
things, “that Mrs. Joiner requested him to see her father and 
get him to let her have the girl,(Ann) to wait on her; that he 
went to see Young, who consented, under the condition that the 
negro was to be returned when called for. In 1847, Young 
called for the girl, and she was delivered to him. Young after- 
wards let Mrs. Joiner carry the girl home again, but witness 
did not know the conditions ; but he never understood it as a gift.” 
To that portion italicized} counsel for Respass objected. The 
Court admitted the evidence, and this is the first error assigned. 

The depositions of Dolly Hunter were also offered in evi- 
dence, stating, “that Mrs. Joiner requested her to get her father 
1o let the girl, Ann, come and wait on her; that she got the 
girl and brought her to Mrs. Joiner; and that she (witness) 
and her husband pledged themselves to return the girl when 
Young should call for her; Young called for the girl and she 
was returned to him; she understood the girl to be a loan, 
and as far as she knew, Young always reserved the right to take 
back the girl when he pleased.” 

Counsel for Respass objected to all of this deposition, which, 
being overruled by the Court, error has been assigned upon this 
decision. 

A great deal of testimony was submitted to the Jury, which 
it is unnecessary to repeat. Among other things, it was proven, 
that Young, at one time, demanded the negro of Joiner, who 
refused to give her up. A quarrel ensued, in which Joiner told 
Young there was a law and to go to it, whereupon Young said he 
would not go to law; that Mrs. Joiner might have the girl. 

The Court charged the Jury, that “if Young demanded the 
girl of Joiner, and he refused to give her up, but told Young 
there was a law and to apply to it, and Young said, rather than 
goto law, he might have the negro, this was no evidence of a 
gift.” -To this charge Respass excepted, and has assigned error 
thereon. 


The Court farther charged, that “if Young put the negro 
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into the possession of his daughter as a loan, to be returned 
to him when called for, and then took the girl back into his 
possession, and in this way the girl repeatedly passed from 
Young ‘to his daughter, and then back to Young; and after this, 
Young allowed the girl to go into the possession of his son-in- 
law, without explanation or qualification of the possession, the 
same did not amount to evidence of a gift; but the law would 
presume it ‘was a transaction similar to those that had previously 
occurred.” 

This charge also is assigned as error. 

Wonraritt, and B. Hirt, (representing W. D. Exam,) for plaintiff 
in error. 


E. R. Brown, for defendant. 
By the Court.—Warner, J. delivering the opinion. 


The first ground of error assigned in the record, is the ad- 
mission in evidence of that portion of Hardy Hunter’s testimony, 
in which he stated, that “Young afterwards let Mrs. Joiner 
carry the girl home again, but did not know the conditions ; 
but he never understood it as a gift.” The objection is, that the 
witness never “understood it asa gift.” The amount of this 
‘evidence is, that the witness did not know whether the negro 
wentinto the possession of Joiner and wife, the second time, 
rasva gift or a loan; he says he did not know the conditions on 
which she went into their possession, but never understood it 
asia gift. This,portion of the evidence proves nothing; itis en- 
tirely negative in its:character, and could not have influenced 
the mind of the Jury either way, on this point. We affirm the 
gudgment of the Court below, on the ground that it did not pre- 
yudice the rights of the defendant. The fact that the witness 
never understood it as a gift, did not alter or change the legal 
‘effect of the transaction. 

The same remarks are applicable to that portion of the testi- 
amony of Dolly Hunter, which was'excepted to.on the trial. At 
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ter proving a loan of the girl, Ann, by the plaintiff on one occa- 
sion, after the marriage of Mrs. Joiner, she states that the girl 
was returned to Young, on his calling for her. The witness appears 
to have been the friend and agent of both the parties, in regard to 
the particular transaction. The witness proved a loan of the 
negro, and further states, she “ understood it to be a loan, and as 
far as she knew, Young always reserved the right to take back 
the girl.” . 

Her understanding evidently relates to the particular transac- 
tion, in regard ‘to which, she acted as the agent and friend of 
all the parties. We therefore overrule this exception. 

[1.] The main question made by the record, is in regard to 
the charge of the Court to the Jury. The point in controversy 
between the parties was, whether the girl, Ann, went into the 
possession of Mrs. Joiner and her husband, as a gif¢ or as a loan. 
In regard to this question, the evidence is conflicting. 

There is, undoubtedly, evidence in this record, from which 
the Jury might legally have presumed a gift of the girl, Ann, by 
Young to his daughter. Marion Young states, that in 1841, 
his father, the plaintiff, told him to take the girl to the house of 
James West; that he carried her as far as Hardy Hun- 
ter’s, where his sister, Mrs. Joiner, then was, and left her; that 
shortly afterwards, the negro was at the house of James West, 
but how she got there, witness did not know. 

James West states, that in 1839 or 1840, Mrs. Joiner, then 
a girl about sixteen years old, came to his house and asked 
him if he would take the girl, Ann, and keep her for her victu- 
als and clothes; that he agreed to keep her on these terms 
and ‘did keep her, under that agreement, in his possession for 
almost two years; that during the time the negro was at his 
house, the plaintiff visited him several times ; saw the negro there, 
did not claim her, nor say anything about her. Witness held the ne- 
groas the property of Miss Young ; that she claimed heras her pro- 
perty ; that in 1841 or 1842, Miss Young married Eason Joiner ; 
that they went to house-keeping in about a month afterwards, 
and took ‘the girl, Ann, from his house home with them; that 
the plaintiff visited his daughter frequently after her marriage, 
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and within a short time thereafter. Hardy Hunter and Dolly 
Hunter prove a loan of the girl to Mrs. Joiner after the mar- 
riage ; but at what time, the record does not state. This loan 
was on condition that the girl was to be returned when the plain- 
tiff called for her; that the plaintiff did call for her in 1847, and 
she was returned tohim; that Young, the plaintiff, let Mrs. 
Joiner carry the girl home with her again, but witness did not know 
the conditions on which the girl went to Joiner again, but never 
understood it as a gift. 

John Fulwood states, that Joiner had the girl in possession 
about eight years ; that he heard the plaintiff tell Mrs. Joiner 
she might have the girl, Ann, and he would not go to law for 
her; this was at Joiner’s house. On the neat day he heard 
Young again tell Mrs. Joiner she might have the girl. Here 
it is important to note the fact, that it was in the first con- 
versation that Young told his daughter she might have the girl, 
and that he would not go to law for her; but in the conversa- 
tion stated on the nezt day, nothing was said by Young about 
the law, but told his daughter she might have the girl. In view 
of the evidence contained in this record, a due regard to the 
rights of the defendant required, in our judgment, that the Court 
below should have instructed the Jury, as to what the law re- 
quired, to constitute a good parol gift of the slave in question, 
and also, what the law denominates a loan; and then to have 
left itto the Jury, without any expression of opinion, whether 
the evidence of Fulwood, or that of the other witnesses, estab- 
lished a gift, or loan of the slave to Mrs. Joiner. The Jury 
would have been authorized to have presumed a gift of the 
slave by Young to his daughter, from the evidence of West; 
also, from the evidence of Hardy Hunter, that the negro went 
into the possession of Joiner and wife, after she had been return- 
ed, without any conditions, so far as the witness knew; also from 
the evidence of Fulwood, that Young said his daughter might 
have the negro, on the next day after the first conversation proved 
by him—the negro then being in the possession of Joiner and 
wife. Teaguevs. Griffin, 2 Nott & McCord, 93. McCluney vs. 
Lockhart, 4 McCord’s Rep. 251. If the Jury had found in favor 
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of the gift, we should have refused a new trial, on the ground 
that such a verdict had been rendered, without evidence to support 
it. So, if the Jury had found, as they have done, against the 
gift, without any expression of the Court, as to the sufficiency 
of the evidence to establish the gift, and the question of gift 
or a loan had been fairly submitted to the Jury upon the whole 
evidence contained in the record, we should not have granted a 
new trial. 

There is evidence in the record, from which the Jury might 
have presumed a gift of the slave; there is also evidence in 
the record from which the Jury might have presumed a loan of 
the slave. The. fucts proved, as well as the credibility of the 
witnesses, were exclusively for the consideration of the Jury. 
In our judgment, the Court below-erred in expressing any opin- 
ion as to whether any portion of the evidence submitted to the 
Jury, made out a gift ora loan of the slave. Had a gift or 
a loan of the slave been proved under the law? was the question 
for the Jury to decide, upon the whole of the evidence submitted. 
See the Act of 1850. Cobd’s New Digest, 462. 

Let the judgment of the Court below be reversed. 





No. 19.—Jonn K. Jones, plaintiff in error, vs. Green B. 
Scocerns, defendant in error. 


0. ] When a plaintiff in ejectment relies upon possession alone for a recovery, 
and the defendant shows possession in himself, bona fide acquired, he can 
defeat the plaintiff’s recovery, by showing title in a third person, or by 
showing that the plaintiff has parted with hisinterest in the land, by trans- 
ferring a bond which he holds for titles, to a third person. Aliter, if the 
defendant cameinto possession as a trespasser. 


Ejectment, in Talbot Superior Court. Tried before Judge 
Iverson, September Term, 1851. 
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This was an action of ejectment, brought by John K. Jones, 
against G. B. Scoggins, for one and one-fourth acres of land. 
The plaintiff relied upon a prior possessory title, and on the trial 
proved that he had been in possession for three years, of the pre- 
mises in dispute, and that defendant obtained possession from 
one Hollis, who obtained possession by a forcible entry on the 
premises. The defendant sought to protect himself, by showing 
title in Hollis, his landlord. 'The Court charged the Jury, “ that 
where a party in an action of ejectment, merely relies on pos- 
sessory title, the defendant could defeat his right of recovery by 
showing title in some third person.” To which charge Jones 
excepted. 

John K. Jones held a bond of Mulford Jones to make titles, 
to one-half of lot No. 19, 17th district Talbot County, (the pre- 
mises in dispute being a part of this lot) without specifying 
which half. This bond was in evidence, and on it was endors- 
eda transfer to Snow W. Boynton. The Court charged the 
Jury, “that if they believed the premises in dispute were in- 
cluded in the bond exhibited, that the plaintiff had transferred 
that bond to Boynton, then he had parted with all the right and 
title he had to the premises, and they must find for the defend- 
ant.” 

To which charge Jones excepted. Upon these exceptions 
error is assigned. 


E. H. Worrttt, for plaintiff in error. 


L. B. Smrru, for defendant in error. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] The evidence is not very fully set forth in the Reporter’s 
brief, and for the sake of perspicuity, I state, that it does not ap- 
pear from the evidence that the plaintiff ever bought the acre 
and a quarter of land in controversy ; on the contrary, it is in 
evidence, that the land at the time he bought the one-half of lot 
No. 91, was claimed by his brother, who sold this one-half to 
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him, and that his brother put him in possession of this acre and 
a quarter, as a matter of accommodation. Thus acquiring pos- 
session, the plaintiff held it for three years, and removing into an 
aajoining County, locked the doors of the houses on the prem- 
ises and left the keys with one Harris, a neighbor, with instrue- 
tions to take care of the property. This is the plaintiff’s case. 
Upon possession thus acquired, he relied for recovery. The de- 
fendant showed a title in one Hollis, by decd from the grantee 
of the land; also, the grant from the State to the original draw- 
ers of the lot,a part of which, is the small parcel of land in lit- 
igation. The defendant farther showed, that shortly after the 
plaintiff removed, Hollis put him in possession, as his tenant. 
But it appeared also, that this was done under the following cir- 
cumstances. Hollis and the defendant, Scoggins, went upon 
the premises and tore down the houses, being forbid to do so by 
Harris, the plaintiff’s agent, and immediately then and there, 
Hollis directed the defendant to take possession, which he did. 
Under this state of the facts, the Court ruled, that the defendant 
might defend by showing title in athird person; and to this 
charge, the plaintiffin error has excepted. 

It is true, that the plaintiff in ejectment must recover upon the 
strength of his own title, and not upon the weakness of his ad- 
versary’s, and hence it is a general rule, that the defendant may 
defeat his recovery, by showing an outstandingtitle in a third per- 
son. But if the plaintiff, as in this case, relies upon possession 
acquired bona fide, and nothing else, and the defendant is in pos- 
session as a trespasser, the defendant cannot rely upon that tor- 
tious possession, nor can he protect himself by showing a title 
in a third person. The law will not permit him to take any 
thing, or any account, by his trespass. Thus, I, apprehend, is 
briefly stated the whole doctrine upon this subject. Jackson ex 
dem. Duncan and others vs. Harden, 4 Johns. R. 202. 6 Wend. 
671. 7 Cow. 187. Ib. 643. 5 Geo. R.39. 2 Johns. R. 22. 
10 5.337. The Court held, that the defendant in this case, 
might show title in a third person. The charge is to be taken 
in reference to the facts proven. If the defendant came into 
possession as a trespasser, the charge was erroneous, but 
vot x1 16 
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if he came in under Hollis, although without a paper title 
from Hollis, the charge was right. Once having shown 
his tenancy under Hollis, it was competent for him to de- 
feat the plaintiff’s recovery by showing Hollis’ title. Now, 
as the evidence shows that Hollis did in fact put him in posses- 
sion, we must infer that the Court meant to instruct the Jury, 
that the defendant being in possession by Hollis’ authority, he 
might rely upon Hollis’ outstanding title to defeat the plaintiff’s 
right, by prior possession. ‘The Court was not called upon to 
instruct the Jury particularly as to the rule, where the defendant 
is a trespasser. Whether he was or not, under all the circum; 
stances of this case, having entered on the premises with Hol- 
lis, and aided in his taking possession by violence, or whether 
the plaintiff had abandoned the possession without a mind to 
return, are questions about which, no legal rule was laid down 
by the Court, and about which we have, therefure, no occasion 
to say anything farther. 

The defendant also read in evidence, a bond for titles, from 
Milford Jones to the. plaintiff, for one-half of lot No. 91, which 
did not express which half of that lot was to be conveyed. The 
plaintiff bought the north half of lot No. 91, as his vendor, the 
obligorin this bond, testified, and did not buy the modicum in 
controversy, that being part of the south half. Upomthis bond was 
a transfer to one Boynton, by the obligee, the plaintiff in the ac- 
tion. In reference to this bond, the Court instructed the Jury, 
‘that if they believed that the premises in dispute was embraced 
in it, and that the plaintiff had transferred it to Boynton, then he 
had parted with all his right to the land, and they should find 
for the defendant.” This charge is excepted to. It is to be in- 
ferred from all the evidence, that this bond did not embrace the 
portion in litigation, but as it was itself silent as to which half 
of lot No. 91 it contemplated, and the plaintiff set up a claim 
to a part of one of the halves, to wit: the south half, and that 
part of the south half was also claimed by defendant, there 
was some vague ground to infer that the part in litigation was 
embraced. It was not, therefore, wholly a hypothetical charge. 
Whether it was so embraced, the Court left to the Jury. But it 
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is said that the transfer did not legally show that plaintiff had 
no title, and defendant could not defend upon this ground. If, 
as inthe former case, the defendant was not a trespasser, but 
had shown a bona fide possession, we are not prepared to say 
but that he might defeat the plaintiff’s recovery, by showing 
that he had transferred in this way his interest in the premises, to 
athird person. If the plaintiff had relied upon this bond as a 
part of his title, as the origin, for example, of his possessory 
right, I do. not see but that proof of a transfer of the bond would 
break down his claim by possession. Whether he did, or not, 
transfer his interest in the bond, was left to the Jury. 
Let the judgment be affirmed. 





No. 20.—Watier D. Wuatey, plaintiff in error, vs. THe 
Stare or Georeta, defendant. 


[1.] When a Juror has been put upon triors, and they have retired to make 
up their verdict, it is not proper to move the Court to send written in- 
structions to the triors, to propound to the Juror a particular interrogatory, 
for the purpose of establishing his disqualification. The proper course is 
to have the triors brought into open Court, and instructed publicly and 
in the presence of both parties, touching the whole matter. 

[2.] It is admissible for a witness to state, that he was induced to waylay 
a party suspected ofa design to commit a felony, from information de- 
rived from a negro. 

|3.] As acircumstance of guilt, it iscompetent to prove that the defendant 
offered to brib one of his guards, in order that he might effect his escape. 

[4.] While it isnot right to encourage one citizen to tempt another to the 
commission ofa crime; yet, when theinitiatory steps have been already 
taken, itis excusable to connive at conduct which will leadto the de- 
tection of the offender. 

[5.] Notwithstanding a witness may testify that the confessions of the pris- 

oner were made under threats, still the Court may inquire what those 

threats were, in order to ascertain their sufficiency in law, to exclude the 
confessions. 











124 SUPREME COURT OF GEORGIA. 


T 





Whaley vs. The State of Georgia. 





[6.] An illegal question may be asked ; still, if the answer is unexceptionable, 
the judgment will not be reversed on that account. 


[7.] A memorandum made in pencil, in the pocket-book, taken from the 
custody of the accused, upon his arrest, may be read in evidence, without 
‘proof of its execution. 


Larceny, in Baker Superior Court. Tried before Judge War- 
rEN, December Term, 1851. 


Waller D. Whaley was placed upon his trial, under an in- 
dietment for the larceny of a negro, named Bracewell. A. J. 
Swinney, a Juror, being placed upon triors, at the request of the 
prisoner, after the triors and Juror had retired to the Jury 
room, defendant’s counsel moved the Court to send the follow- 
ing written instructions to the triors: “ You are requested to ask 
Mr. Swinney if he did not, afew days ago, in Albany, say, if he 
(Swinney) could get upon the Jury, when Whaley was tried, he 
would send the d d negro thief to the penitentiary?” The 
Court refused the motion, and defendant excepted. 

During the examination of Joel J. Gillon, a witness for the 
State, the following testimony was drawn out: ‘Witness instruct- 
ed the negroes to go, and if they met with the person who want- 
ed to take therm away, for Bracewell to go tothe house, get his 
clothes, and come back and Jet witness know which way they 
were going; and the report of the negro, when he came back, 
induced witness to change his position from the fork of the 
road to a position on the Starksville road.” Defendant’s coun- 
sel objected to this evidence. The Court overruled the objec- 
tion, and defendant excepted. 

The same witness testified, that “the morning after the ar- 
rest, defendant stated to witness that he had a family, and a 
stigma would rest upon them, if he was prosecuted ; and that 
he had but forty dollars, and this was in gold, and that he would 
give it to witness if he would let him off, or let his gun miss 
him.” 

To the admission of this testimony defendant objected. The 
Court overruled the objection, and defendant excepted. 

The same witness testified, that “the negro had a budget 
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with him, when prisoner was arrested.” Defendant objected, 
on the ground that witness had ordered the negro to get his 
clothes. The Court overruled the objection, and defendant ex- 
cepted. 

William J. Wright, a witness for the State, testified to certain 
confessions made to him by the prisoner. On cross-examina- 
tion, he stated that the confessions were made after witness had 
threatened the prisoner. On being interrogated by the Court 
(defendant’s counsel objecting) as to the character of the threat, 
he stated, that “after the arrest, witness asked the defendant 
if he had ever been in the County before? Defendant said he 
had, 10 or 11 years ago. Witness then said, from his, man- 
ner and appearance, he must be tlie man who had stolen Mr. 
Peake’s negroes, and sold them in Alabama; defendant said 
he was not; witness said he could tell, as the negroes were on 
Mr. Peake’s plantation, and that he would send for them, and 
called for a boy to send; the defendant then took witness to 
one side, said he did not like to be exposed, and then made the 
confessions testified to.” 

The defendant’s counsel moved to exclude the confessions 
thus made. ‘The Court overruled the motion, and defendant ex- 
cepted. 

Counsel for the State asked the witness “ what defendant said 
about having committed similar crimes before.” Defendant’s 
counsel objected. ‘The Court overruled the objection, and de- 
fendant excepted. 

George Knight, a witness for the State, testified, “that he 
never laid the plan to detect defendant, until he supposed 
there was some one in the neighborhood trying to steal negroes, 
and his suspicion was founded upon the information of negroes.” 
Defendant’s counsel objected to this evidence. ‘The Court over- 
ruled the objection, and defendant excepted. ; 

Counsel for the State proposed to read to the Jury the follow- 
ing memorandum, written by pencil, in the pocket-book of de- 
fendant: “ Wilkins,” “Paul Tarver’s,” (being the names of 
the owners of the slaves with whom defendant was proved to 
be in communication.) Defendant’s counsel objected, on the 
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ground that it was not proved to be the hand-writing of defend- 
ant. The Court overruled the objection, and defendant ex- 
cepted. 

On these several exceptions, error has been assigned in this 
Court. 


H. Morean, for plaintiff in error. 
Sol. Ger. Lyon and R. H. Cuarx, for defendant in error. 
By the Court.—Lumpxi, J. delivering the opinion. 


[1.] The first question presented for our consideration is, 
whether, when a Juror has been put upon triors, at the instance 
of the prisoner, and they have retired to their room, it is com- 
petent for the defendant’s counsel to move the Court, to send 
written instructions to the triors, to propound to the Jurora_par- 
ticular interrogatory, for the purpose of establishing his ineligi- 
bility. 

We are clear, that such a practice is not only irregular, but 
fraught with the most mischievous consequences. ‘The proper 
course would be, to have the triors brought into open Court, 
and there instructed publicly, in the presence of both parties, 
respecting the whole matter. 

[2.] The next error complained of is, that the Court per- 
mitted Gillion, one of the witnesses sworn. on the trial, to state, 
that in consequence of what was said to him by a negro, that 
he was induced to change his position in watching for the de- 
fendant. 

We see no error in this. Suppose the witness had been in- 
fluenced by some noise he heard—the barking of a dog, or the 
cackling of fowls—to change his position, would it not be com- 
petent for him to testify to the fact ? 

[3.] The third assignment is, that a witness was allowed to 
prove that the prisoner had offered him forty dollars in gold, to 
suffer him to escape. It is argued, that this attempt to bribe 
the guard, in order to effect his escape, is consistent with inno- 
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cence. But that is not thetest. Is it no index of guilt? If 
flight is a circumstance, however slight, which tends to crim- 
inate the accused—then proof that the prisoner offered money, 
in order to effect his escape, is certainly admissible. 

[4.] It was in proof, that the negro had a budget of clothes 
with him when the prisoner was arrested. Defendant’s attor- 
ney objected to this testimony, upon the ground that the witness 
had ordered the negro to bundle up his clothes, and take them 
along. 

It is conceded that it would be a dangerous precedent to 
encourage one citizen to tempt another to the perpetration of a 
crime, and then to array the circumstances, which he himself 
had contrived, in order to convict him. But that is not this 
case. The initiatory steps had been taken by Whaley, to steal 
this slave. It was necessary to ascertain whether he intended 
to carry off the negro, and hence the directions which were 
given for his equipment for the journey. 

[5.] Wm. J. Wright swore to certain confessions made by 
the prisoner. On his cross-examination, he stated that these 
were made through fear. Upon being interrogated by the Court, 
(prisoner’s counsel objecting,) as to the nature of the threats, it 
turned out that the witness was mistaken, that he misapprehend- 
ed the meaning of the term. We hold that the Court was right 
in prosecuting the inquiry, which he did, in order to ascertain 
whether, in fact, any threats were used; and we are equally 
clear, that the statement when made, did not constitute such a 
threat as would exclude the confessions. 

[6.] Counsel for the State asked a witness what the defend- 
ant said about having committed similar crimes before? The 
question was objected to, but allowed to be propounded. The 
answer was, that he stated, that it had been his misfortune for 
a considerable time, but that he had never been interfered with 
before. 

Here, it will be perceived, was an indirect acknowledgment, 
though rather awkwardly expressed, that the prisoner had com- 
mitted the present offence. He admits that this was not the 
first time he has been engaged in inveigling off slaves; but 
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adds, that he was never caught before; thereby including the 
act with which he was then charged, in the same category with 
past transgressions of a like character. We see no objection to 
the answer at least, and if that is legal, we would not re- 
verse the judgment, because it was elicited by an improper 
question. 

[7.] The nexterror assigned, viz: that the witness, George 
Knight, stated that he was prompted by information derived 
from negroes, to waylay the prisoner, has already been consid- 
ered, under the second head in the bill of exceptions. 

[8.] Counsel for the State proposed to read to the Jury, the 
following memorandum, written in pencil, in the pocket-book of 
the defendant, and taken from his custody, “ Wilkins,” “ Paul 
Tarver.” “These were the names of the owners of the slaves 
with whom the defendant was proven to bein communication. 
Defendant’s counsel objected, on the ground that the entry was 
not shown to be in the hand-writing of the accused. But the 
Court overruled the objection, and the defendant, by his counsel, 
excepted. 

If a paperis produced in Court, under notice, from the pos- 
session of the opposite party, it dispenses with proof of its exe- 
cution. A document appended as an exhibit to a bill or answer, 
need not be proven by the adverse party. We think that the tes- 
timony in this case was properly admitted. 





No. 21.—Wattrr D. Wuatey, plaintiff in error, vs. THe 
State or Georers, defendant in error. 


[1.] A Sheriff or other arresting officer, ina criminal prosecution, has no au- 
thority toseize the defendant’s property, and hold the same for the payment 
of costs, unless directed so to do by the Magistrate issuing the warrant, 
as provided by the Act of 1816. 
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Motion, in Baker Superior Court. Decision by Judge War- 
REN, December Term, 1851. 


Waller D. Whaley was arrested by the Deputy Sheriff of 
Baker County, under a warrant, charging him with the offence 
of larceny. ‘The officer issuing the warrant gave no directions 
under his hand and seal, for the seizure of a sufficient amount 
of property for the payment of all legal costs and expenses, as 
provided by the Statute. ‘The arresting officer, however, seized a 
horse, saddle and bridle. No schedule of this property was render- 
ed to the committing Court, but there was a written consent by the 
defendant, at the return of the warrant, that the property should 
be sold and the money held in the stead of the property. The 
property was sold for the sum of one hundred and five Collars. 

The defendant moved in the Court below, that this money 
should be paid over to him. The Court refused the motion, and 
this decision is brought up by the defendant for review. 


H. Moreay, for plaintiff in error. 
Sol. Gen. Lyon, for defendant. 
By the Court.—Wanrner, J. delivering the opinion. 


[1.] In this case, the Sheriff of Baker shows no legal author- 
ity to retain the proceeds of the defendant’s property in his 
hands. The werrant under which the defendant was arrested, 
contained no directions to the arresting officer to seize the pro- 
perty of the defendant, as provided by the Act of 1816. Cobbd’s 
NV. Dig. 857. 

The consent of the defendant that the property should be sold 
and the proceeds of the sale be held instead of the property, 
did not divest the defendant’s title to the money. 

The arresting officer, so far as the record shows, had the pos- 
session of the defendant’s property, without the authority of law, and 
the defendant’s consent that the property should be converted 
into money, confers no better title to the proceeds of the sale 
than he had to the property. The money might have been sub- 
vot x1 17 
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jected to the payment of the costs after the conviction of the defend- 
ant, by entering up judgment therefor, according to the provisions 
of the Acts of 1820 and 1830, as was ruled by this Court, in Peters 
vs. The State of Georgia, 9 Ga. R. 109. Such judgment, or the 
execution issued thereon, would doubtless have conferred suf- 
ficient authority upon the Sheriff, to have retained the money 
from the time such judgment or execution was placed in his 
hands; or so much thereof, as would have been sufficient to 
pay the costs of the prosecution. 
Let the judgment of the Court below be reversed. 
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At a meeting of the Bar of the Supreme Court, Judge 
Lumpxin in the chair, the death of Ricnarp K. Hines, Esq. be- 
ing announced—on motion, a committee of three, consisting of 
Samuel Hall, John J. Floyd and Zachariah E. Harman, Esqs. 
was appointed, to report to the Bar such proceedings as would 
express our condolence with the family of Mr. Hines, in their 
severe affliction, and our regard and esteem for his memory: 
which committee on this day, reported as follows : 

Again has death invaded our professional circle, and wrested 
from it, one of its brightest ornaments. On the 8th day of Jan- 
uary last, Richard Kennon Hines, Esq. aged 46, for many years 
a prominent and distinguished member of this Bar, yielded his 
body to the dust of which it was formed, and his spirit to God 
who gave it. Mr. Hines was a native of Chatham County, North 
Carolina, whence he removed with his parents, at a very early 
age, to the State of Georgia. He was educated at Franklin 
College, where he graduated with the highest honors of a class 
which has since given to the State some of her most useful and 
distinguished citizens. He studied his profession in the office 
of the late lamented Judge L. Q. C. Lamar, and commenced 
his career as a professional man, in Milledgeville, in which place 
he resided fora number of years, and by his liberality, intelli- 
gence and probity, secured and enjoyed the warm regard and 
esteem of his friends and fellow-citizens. On more occasions 
than one, withont any solicitation upon his part, he was honored 
with their confidence and support, by being returned to the Le- 
gislature of his adopted State. In this body, Mr. Hines made 
few speeches, but notwithstanding his repugnance to these pub- 
lic exhibitions, he maintained a high and dignified position, and 
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wielded an influence commensurate with his rare and distin- 
guishing modesty, not for any ephemeral or selfish purpose, but 
for the. advancement of the permanent prosperity and honor of the 
great State which he had voluntarily made his home, and in whose 
bosom his remains are deposited. After Mr. Hines’ removal 
from Milledgeville, he settled in this City, and opened an office, 
since which time, he has resided here, and been constantly en- 
gaged in the laborious and arduous duties of a various and ex- 
tensive practice, in which it would be barely justice to say, he 
was eminently successful. In his demeanor to the Bench and 
Bar, Mr. Hines was entirely courteous; to the younger members 
of his profession, he was remarkably kind; freely giving them, 
upon all proper occasions, the result of his own rich experience 
and extensive research; asking no other reward for his pains 
and trouble, than the pleasure which the consciousness of a good 
deed bestows. Mr. Hines was not gifted as an orator, but he 
was deeply versed in the principles of his profession; possessed 
fine powers of discrimination, and his judgment was so clear 
and sound, that he was rarely misled upon any subject submit- 
ted for his decision. His habits were laborious; he read inces- 
santly, and read understandingly ; the hours spent over his books 
were not those of listless apathy, but active thought. What he 
read he made his own, and corrected and systematised it by his 
reflection. Theknowledge thus acquired and thus garnered, re- 
minds us of the “Jight that streams through the stained and 
storied windows of an ancient cathedral; it is not light merely, 
but light modified by the rich hues and the quaint forms and the 
various incidents of the pictured medium through which it pass- 
es.” Mr. Hines avoided notoriety, and never on any occasion 
permitted himself to be rendered conspicuous; he was emphat- 
ically 
“One of that noiseless but noble throng,” 
who, while they shrink from the public gaze, fill a station in the 
profession quite as lucrative, honorable and important, as those 
who act a more prominent and conspicuous part. In his social 
relations, he was all that could be desired: Towards his family, 
upon whom his death has fallen with a sudden and crushing weight, 
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he ever cherished the most undying love, and feelings of the 
greatest tenderness. Thus endowed, he has been cut off in the 
midst of life ; having in the brief space allotted to him on earth, 
met with heavy reverses, which he bore without repining, or 
despairing, and passed through great vicissitudes. We cannot re- 
concile it to our feelings to consign such a man to the tomb, 
without an expression of our deep regret at his untimely demise ; 
without tendering his family our sincere condolence in their dis- 
tress, and without offering a lasting testimonial of the respect 
and esteem we cherish for his momory. Therefore, 

Resolved, That we sincerely deplore the loss of our friend 
and professional brother, Richard Kennon Hines, Esq. and offer 
to his family, our sincere sympathy and condolence, in their be- 
reavement. 

Resolved, That we will, in token of our sorrow, wear the usual 
badge of mourning for the space of thirty days; and that asa 
lasting testimonial of the regard and esteem which we cherish 
for the memory of the departed, the Sypreme Court now in ses- 
sion, be requested to cause the foregoing to be entered on the 
minutes of said Court. 

Resolved, That the family of Mr. Hines be furnished by the 
Clerk of this Court with a copy of these proceedings, and that 
the same be published in the gazettes of this City. 

By the Committee, 

SAMUEL HALL, 
JOHN J. FLOYD, 
Z. E. HARMAN. 

The report being read, his Honor Judge Lumpxiy, in behalf 
of the Court, responded as follows : 

The character of him whose death we commemorate, admon- 
‘ishes me to be brief. Were he living, no one would listen more 
unwillingly to his own praises. 

I rejoice to find that my own impressions, as to the character 
of our deceased brother, are so singularly coincident with those 
of the committee. Ihave known few men at the bar, or else- 
where, who, to so much ability, united such real modesty and un- 
affected diffidence. 
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Mr. Hines, if I rightly appreciated him, never aspired to the 
reputation of an advocate. His mind was too practical to cul- 
tivate or employ the arts of oratory, or to covet the applause of 
the listening multitude. 

He was one of those rare men who never spoke for fame or 
effect, but to aid the Court in coming to a right conclusion ; and 
this fact deservedly gave to his opinions great influence. 

He never experimented upon the Bench or the Jury-Box, by 
assuming positions manifestly untenable, or palpably contradicto- 
ry. Nothing tends more to emasculate the vigor of the mind, 
and to dim the bright perceptions of intellectual truth, than to 
indulge habitually in sophistry. The age for using this once 
formidable weapon of scholastic gladiatorship, has passed 
away. , 

The most striking trait and prominent feature in the character 
of the deceased, as a man and asa lawyer, was his sound and 
strong sense. The public knew little of his professional attain- 
ments; but those who have enjoyed the privilege of being as- 
sociated with him in consultations, retain the most lasting im- 
pressions of his consummate ability as a lawyer. His opinions 
were rarely overruled by his colleagues. 

It is a beautiful tribute to his memory, that no attorney ever 
had clients who clung to him through evil report and good re- 
port, with more tenacity. ‘Those who once employed, never left 
nor forsook him. 

Of his private virtues, I forbear to speak. The recollection 
of them is deeply engraved upon the grief-stricken hearts of 
his family and friends. 

If this kind, indulgent and generous-hearted man, ever made 
an enemy or losta friend, the fact is unknown to me; of one 
thing I am certain, if he did, the fault was not his. _ 

I knew Mr. Hines in the days of his prosperity, when his 
voice gave law to the monetary affairs of this section of country. 
I knew him afterwards, when in common with Biddle and many 
of the greatest and best men in the country, pecuniary misfor- 
tune overtook him; he was always the same quiet, courteous 
unobtrusive gentleman. 
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But his career has closed—his sun has gone down, while it is 
yet noon. It is a pleasure to have known and loved such men, 
and to have been loved by them. A few terms since, Mr. 
Chairman, and’ standing where you now stand, he offered the 
passing tribute of our grateful recollection to a departed brother. 
It may be that he now hears us, and is pleased with this mani- 
festation of our respect and sorrow. 

Let the report which has been read, be placed upon our min- 
utes. 





